No. 12054 


United States 
Court of Appeals 


for the Ninth Circuit 


PACIFIC PORTLAND CEMENT COMPANY, 


a corporation, 
Appellant, 


VS. 


WESTVACO CHLORINE PRODUCTS COR- 


PORATION, a corporation, 
Appellee. 


Crauscript of Rerord 


(In Three Volumes) 
VOLUME Il 
(Pages 457 to 900, inclusive) 


Appeal from the United States District Court 


for the Northern District of Rite Dp 


Southern Division: 


FEB 16 1949 


Ss mn 


Typo Press, 1017 California Drive, Burlingame,-Gelif.. OLEase 


No. 12054 


United States 
Court of Appeals 


for the Ninth Cirrvit 


PACIFIC PORTLAND CEMENT COMPANY, 
a corporation, 
Appellant, 
vs. 


WESTVACO CHLORINE PRODUCTS COR- 
PORATION, a corporation, 
Appellee. 


Cransrript of Record 


(In Three Volumes) 
VOLUME ll. 
(Pages 457 to 900, inclusive) 


Appeal from the United States District Court 
for the Northern District of California, 
Southern Division 


Westvaco Chlorine Products Corp. 457 


(Testimony of C. Bruce Flick.) 

Q. That is one of the items that is included in 
overhead expense by Westvaco, is it? 

A. Yes. 

Q. Then as to any unaccounted for time or 
services in the laboratory, such as you have in the 
shipping department, say a laboratory superin- 
tendent, you would object to any charge of that 
character against gypsum because it would have to 
be allocated on some basis, is that right? 

A. No, if gypsum is considered—We are talk- 
ing now about joint products. 

Q. No, I am talking about gypsum. You just 
eonceded that direct charges would be proper al- 
though gypsum is a by-product, is that right? 

A. Yes. 

Q. On the same hypothesis, assuming without 
conceding that gypsum is a by-product, if I under- 
stand your testimony, then, you would not object 
to the direct charges, but you would object to in- 
direct charges, such as the salary of a laboratory 
supervisor, for the reason that you would have to 
allocate that on some basis, is that right? 

A. For the reason that the basis principle of by- 
produet—— 

Q. Do not give me the reason 

Mr. Bennett: Let him answer. [427] 

Mr. Rosenberg: He is saving ‘‘for the reason.”’ 
I do not know if he is answering ‘‘Yes’’ or ‘‘No,”’ 
yet. 

Mr. Bennett: After all, you are not testifying, 
Counsel. Let the witness testify. 
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The Court: Just a moment. Let the reporter 

read the question. 
(Question read.) 

A. Not for the reason that you have to allocate, 
but for the reason that if you quit making the by- 
product you would still have that expense. 

Q. (Mr. Rosenberg): Let us take accounting. 
There is an accounting department at the Newark 
plant, is there? A. Correct. 

Q. And a portion of their services are devoted 
to the keeping of records and invoices and checking 
your debit memos and things of that sort pertain- 
ing to gypsum, is that right? 

A. I assume so. 

Q. Is it your position that no part of that ex- 
pense is properly chargeable to gypsum? 

A. No part of that expense which vou would 
have anyway if you quit making gypsum is prop- 
erly chargeable to the by-product gypsum. 

Q. Let us assume that we would hire a girl to 
do nothing but keep the accounts and the records 
pertaining to gypsum, although it might not re- 
quire her full time. Then under those circumstances 
vou would say that that would be a proper expense 
to evpsum, would you? 

A. Not a part of cost of manufacture. She is 
not manufacturing gypsum and there would be per- 
haps a question as to the nature of the accounting 
work she did. If she is checking our debit memos. 
she is not manufacturing gypsum. 

Q. But it would be a proper expense ? 

A. Notas part of cost of manufacture. It would 
be an overhead item. 
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Q. Let us take this question as an expert ques- 
tion, forgetting about Westvaco. 

The Court: Pardon me. 

Mr. Rosenberg: Yes, your Honor. 

The Court: He said it would be an overhead. 

Mr. Rosenberg: Oh, it would be an overhead. 

The Court: Isn’t that the answer? 

Mr. Rosenberg: That is the answer. 

The Court: Pardon me. I do not want to inject 
myself. 

Q. That would be a proper charge on overhead ? 

A. That would be what we call an overhead. I 
am distinguishing between that and the cost of 
manufacture. 

Q. Yes, but it would be a proper charge? 

A. To overhead. Now, there is a further ques- 
tion as to allocating it, or whether it should be al- 
located at all. 

Q. (Mr. Rosenberg): As I have understood 
your previous testimony, Mr. Flick, you have con- 
ceded, have you not, that ordinarily, [429] and elim- 
inating any question of a by-product, overhead is 
a proper item to be included in determining cost 
of production, isn’t that true? 

Mr. Bennett: In the case of a principal or co- 
product. 

Mr. Rosenberg: TI said, eliminating a by-prod- 
uct. 

Mr. Bennett: Oh, not in the case of a by-prod- 
uct. 

Mr. Rosenberg: May that answer go in as the 
witness’ answer, Mr. Bennett? 
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Mr. Bennett: I wanted to get the question clear. 
Apparently there is some confusion about it. You 
are reviewing the situation. The witness has stated, 
as I understand, several times that there is a def- 
inite line and difference between—— 

The Court: If there is any question about it, 
clear it up in your own way. 

Mr. Bennett: including overhead allocations 
he says proper. 

Mr. Rosenberg: My. Bennett, may I ask the 
witness rather than you? 

Mr. Bennett: Well, all mght, I will have to 
object perhaps to the form of the question. 

The Court: There is nothing before the court 
at this time. Let us proceed. 

@. (Mr. Rosenberg): As I correct in stating 
that you have stated as an expert that in the manu- 
facture of a principal product or the manufacture 
of joint or co-products, overhead [430] expense is 
properly imeluded in determining cost of produe- 


tion? 

A. That is, the overhead expense right at the 
plant where the product is made. 

Op hiatis true, is if? 

A. Yes. We have exemplified that by Gerlach. 

Q. One of the things you mentioned is we in- 
cluded in overhead our personnel department that 
had to do with employing people and getting de- 
ferments for them during the war, and if I ean 
cut this short, will you tell me whether I am correct 
in this, that you would agree that that would be a 
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proper expense in the case of a major product of 
a co-product but you believe that it is improper in 
the case of a by-product, is that right? 

A. Correct, because you would still have it if 
you quit making the by-product. 
| Q. Yes. Now, when you were testifying the other 
day you stated that you felt that the sulphuric acid 
charge was not a proper charge to the cost of pro- 
duction of gypsum, and one of the reasons that you 
gave is that Dr. Seaton stated in his article, which 
we have referred to previously, the sulphuric acid 
was added because the bittern had a shght and 
variable alkalinity which made its processing diffi- 
cult. Now, therefore, if you are primarily produc- 
ing a major product and you have this material to 
make the processing, to facilitate the processing for 
the major product, again should not be charged as 
cost of manufacture of the by-product. Do you re- 
member giving that testimony? [431] 

A. I believe so. 

Q. What major product were you talking about 
when you said that Dr. Seaton said sulphuric acid 
was necessary to the manufacture of a main prod- 
uct ? 

A. The point I had in mind is this, that the 
sulphuric acid being added to the bittern to improve 
the condition of it for its further processing would 
perhaps facilitate the removal of the impurities, 
which would thereby benefit the main product. 

Q. What main product were you talking about? 

A. Magnesium oxide, for which the plant was 
primarily designed. 
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Q. Isn’t it a fact that when Dr. Seaton made the 
statement to which you referred he was not talk- 
ing about magnesium oxide at all, was he? 

A. He was talking about the whole plant oper- 
ation. 

OF as he? A. Certainly. 

Q. Show me where he said that. 

A. He described first the bromine and then the 
magnesium oxide and then he referred to the by- 
product gypsum. 

Q. Where is the statement to which you re- 
ferred when you said that Dr. Seaton said that the 
sulphurie acid was added because the bittern had 
a slight and variable alkalinity, which made its 
processing difficult. 

A. “The raw bittern has a sheht and variable 
alkalinity, which makes its further processing dif- 
ficult. Accordingly, from the [432] storage ponds, 
it is pumped to a large surge tank, from which it 
issues as a controlled stream into which the neces- 
sary quantity of concentrate sulphuric acid to give 
essential neutrality is introduced by a proportion- 
ing pump? 

Q. Isn't it true, Mr. Flick, that that which vou 
just read is a portion of a paragraph commencing 
as follows: 

“Recovery of bromine from bittern, is car- 
vied on at all three plants of the California 
Chemical Corporation,’’— 

And isn’t it true that from that point on Dr. Sea- 
tou went on to discuss and explain the process for 
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the recovery of bromine, and that the excerpt that 
you just read had relation to Dr. Seaton’s disserta- 
tion upon the recovery of bromine rather than mag- 
nesium oxide, isn’t that true? 

A. Bromine was the beginning of the disserta- 
tion. He did not stop with bromine. Let me read 
this: 

‘*Exit liquor from the bromine recovery tow- 
ers has essentially the same composition as the 
raw bittern with the exception that its small 
bromine content has been replaced with chlor- 
ine. Some 3 percent dilution by condensed 
steam also has occurred. Both Newark and 
Chula Vista plants process this hquor for mag- 
nesium chloride recovery.”’ 

Q. Now, you have been over the plant and, as 
explained before, there are three processes: The 
first one is bromine. The bittern first goes to the 
bromine plant, isn’t that correct? [433] 

A. That is what I understood, yes. 

Q. After it leaves the bromine plant and the 
bromine has been recovered it goes to the gypsum 
plant, does it? 

A. That is my understanding. 

Q. And what Dr. Seaton was talking about 

A. You are using the present tense. It should be 
the past tense, because they are not making the 
bromine now, are they? 

Q. No, they are not. As a matter of fact, at 
the time this article was written in 1931 they did 
not even have a plant for gypsum and magnesium, 
did they, at Newark? 
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A. They were making gypsum then, were they 
not? 

Q. Ina pilot plant, were they not? 

A. Yes, the basic process is the same. 

Q. They were not making commercial gypsum, 
were they? 

A. I really do not know in 1931, but he refers 
to it. I understand the chemical process was the 
same. 

The Court: It is time for adjournament. We 
will adjourn until two o’clock. 

(A recess was thereupon taken until two 
o’clock p.m.) 


Tuesday, December 16, 1947, 2:00 p.m. 


C. BRUCE FLICK 
resumed the stand. 


Cross Examination (Continued) 

The Court: You may proceed. 

Q. (Mr. Rosenberg): Mr. Fleck, getting back 
to this Newark plant, as I stated before, when the 
bromine towers are working, there is a process that 
precedes the first process that is shown on here, 
that is taking bittern water and recovering the bro- 
mine from it. 

A. That is my understanding. 

Q. All of these processes at the Newark plant 
start in with this bittern water; is that correct? 

A. Yes. The bittern water eomes in and goes 
through the bromine towers when they are operat- 
ing and then on to the next stage and so on. 
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Q. Then to gypsum and then to magnesia. This 
bittern water is, I believe you explained the other 
day, concentrated sea water that remains after the 
Leshe Salt Company has taken salt out of the sea 
water ? 

A. That is my understanding. 

Q. That bittern itself, that is the residue, we 
might say, that remains in the Leshe Salt plant 
after they have taken salt out; is that right? ]435] 

A. I think so. 

Q. And it is something that is simply incidental 
in the Leshe Salt plant from the production of 
salt? 

A. Well, I hesitate to talk about the Leslie Salt, 
because I really don’t know their operation. 

Q. Well, assuming their process is to take the 
sea water and collect it in ponds and let it he there 
until a certain portion of the natural salt has been 
precipitated, then they take off the remaining 
water which is the bittern and collect the salt; as- 
suming that to be the fact, this remaining liquid, 
which is bittern, that would be a by-product of the 
Leshe Salt Company, wouldn’t it? 

A. It sounds lke it. 

Q. So in the Newark plant, as a matter of fact, 
the processes start with the use of a liquid that is 
in itself a by-product of another plant; is that 
right? A. That may well be. 

Q. And as far as the Leslie Salt Company is 
concerned, that bittern water would be a valueless 
waste, would it not, unless they sold it to West- 
vaco? A. Well, I don’t know. 
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Q. You know of no other use that it would 
have? 

A. I don’t know; I am just ignorant about its 
alternate uses for sale of the bittern water. I un- 
derstand that the bittern water is sold to Westvaco. 
As far as other alternatives, I [486] really don’t 
know. 

Q. Well, it would have no commercial use as 
such unless something were done to it, would it? 

A. J don’t know that. 

Q. Well, assuming that to be the fact, you do 
know this, don’t you, that common salt—what is 
the chemical term, is 1t sodium chloride? 

A. Sodium chloride, I believe. 

Q. ‘The bittern that comes to the Westvaco plant 
after Leshe has taken out, we will say, most of the 
sodium chloride, contains certain chemicals, does 
it? A. Yes. 

Q. It contains—what does it contain, do vou 
know? 

A. It contains several clements. The article of 
Dr. Seaton that we spoke of shows two analyses and 
says that it contains among other elements mag- 
nesium sulphate and chloride. 

Q. At least to the extent that your answers 
have indicated the processes at the Newark plant 
may be distinguished from the process at the Ger- 
Jaeh) plagit aio theta. fact ? 

x Verydtefinitely. 

Q. In other words, you stated in your testi- 
mony of the other day, L believe, that the Newark 
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plant you start with your mined quarried gypsum, 
that is a product that is naturally of some value 
whether you process it or not, there 1s no stage of 
the production where you have a valueless raw 
material; is [487] that what vou stated the other 
day ? 

A. You misspoke yourself. You said Newark. 
You meant Gerlach. 

Q. Yes. Gerlach. 

A. At the Gerlach plant we start with rock 
which is brought out from the quarry and the dis- 
tinction that I was trying to make, the apparent 
distinction was that at no time in the Gerlach pro- 
duction of joint products is there a removal of 
waste from which any product results or from 
which any product is produced, whereas at the 
Newark plant the by-product gypsum is made by 
drying and grinding something which would be a 
valueless waste if it were not processed. 

Q. In other words, you said in your testimony 
the other day that at no stage of the process at the 
Gerlach plant do you have a valueless raw material 
because the gypsum could be sold as such for ag- 
ricultural purposes without being processed 

A. Yes, you could grind up gypsum rock and 
sell it. Gypsum deposits are there and people mav 
be permitted to come and get it and pay for it and 
haul it away. 

Q. Will you concede that there is some distinc- 
tion in these processes in this chemical plant at 
Newark in that the basic material from which you 
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start all your processes is in itself a valueless waste 
material ? 

A. No, it is not valueless because it is being sold 
for money to Westvaco. [488] 

Q. That, in your opinion, alters it from being 
a valueless waste, is that it? 

A. Well, it obviously has value if Leslie Salt 
Company collects dollars for it. 

Q. The same is true of gypsum, isn’t it? 

Mr. Bennett: That is argumentative. 

Mr. Rosenberg: Withdraw that. 

Mr. Bennett: In fact, gypsum after it is ground 
and dried is, of course, of value. That is the very 
basis of this contract. 

Mr. Rosenberg: May I have Exhibit 4, please? 

The Witness: Your Honor, may I revert for a 
moment to an answer just before the recess ? 

The Court: Yes. 

The Witness: Just before the recess we were 
speaking of the bittern going through bromine 
towers and then on to the next stage and on to 
other steps and on to the gypsum plant. What I 
have in mind always when I use the term ‘‘the 
gypsum plant’? is the unit where the drying and 
erinding occurred, and obviously, the bittern never 
goes on to that gypsum plant. I just wanted to be 
sure the record does not show the confusion. The 
hbittern goes first to the bromine towers when they 
are in operation and then on to the next stage in 
the process. The bittern never goes to what we un- 
derstand is meant by the term ‘‘gypsum plant.’’ 
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The gypsum plant, as I understand it, is the [439] 
unit in the plant where the gypsum is ground and 
dried and, obviously, the bittern never goes there. 

Q. (By Mr. Rosenberg): But the bittern goes 
to the tower, the precipitation vats where the bit- 
tern is precipitated out of the fluid, is that right? 

A. The bittern is not precipitated. 

Q. I mean the gypsum. 

A. The bitter goes into the big tanks where the 
eypsum is precipitated and then you still have to 
filter out the material from which the byproduct 
eypsum is made which, as I understand it, is the 
filter cake. 

Q. Now, throughout your testimony you have 
stated that, according to good accounting princi- 
ples, in determining the cost of a byproduet, over- 
head should not be included. That is the substance 
of your statement? 

A. That is a good general principle. 

Q@. Will you tell me what authority you have 
for that opinion, Mr. Flick; have you read text 
writers or articles or court decisions, or what is the 
basis for your expert opinion as to what is good 
accounting practice for byproducts ? 

A. Well, I think that initially I indicated my 
education and my experience, like with the study of 
accounting at the University of Califormia under 
Henry Rand Hatfield and John F. Forbes, subse- 
quent employment with Haskins & Sells, one of our 
best known national public accounting firms and 
many years of [440] experience as an accounting 
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and financial, fiscal officer in corporations where 
they dealt with different companies for the pur- 
pose of audit, Price, Waterhouse & Company, Ly- 
brand Ross Bros. & Montgomery, or Haskins & 
Sells, and in general an acquaintance with most of 
the accounting profession such as George P. Car- 
ruthers and George Keast and various others, and 
my own hackground, naturally, in the course of 
those years and reading periodicals and one thing 
and another. 

Q. You do read articles and periodicals on cost 
accounting, I presume ? 

A. From time to time. 

Q. Can you refer us to a treatise or text writer 
who has stated, as you have, that in determining 
cost of production of a byproduct, it is improper 
to include overhead? 

A. TI cannot quote you at the moment any par- 
ticular citations. 

@. In other words, you have no authority for 
your opinion that you can designate at this time 
except your own individual opinion placed against 
the background that you have just mentioned of 
your experience and contacts with other persons in 
the profession; is that it? 

A. Iam not prepared to cite specific authorities 
at this moment. 

Q. Let me ask you if you will disagree with this 
statement, Mr. Flick. [441] 

The word byproduct is troublesome im account- 
ing terminology. I*requently byproducts are of con- 
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siderable value. They may even be worth more than 
the so-called main products from which they derive. 
In byproduct coke operation the coke produced sells 
for less than the cost of the coal from which it is 
made. The implication in the word ‘“‘byproduct”’ 
that a product is merely nominal because it is inei- 
dental to the obtainment of some other may lead to 
superficial accounting treatment. Such products are 
better regarded as joint products, differing, it is 
true, in importance, and value as well as nature, but 
nevertheless meriting equal consideration as prod- 
ucts. [442] 

Q. Would you agree with that? 

Mr. Bennett: I suppose counsel in line with pre- 
vious questions is reading or purporting to read 
from some article that somebody has written. Ac- 
cording to my remembrance, it is never proper to 
cross-examine a witness about some authority, some- 
thing someone else has said unless it is shown that 
the witness has based his opinion upon what the 
author has said. I think that principle has been 
well established in the rules of evidence and re- 
quires no citations. If Your Honor wishes citations, 
IT will supply them. 

The Court: What is it you are reading from? 

Mr. Rosenberg: At this point, Your Honor, I 
will say it is an extract from an authority and 
I concede when and if I use the authority as for 
the purpose of impeachment, I am obligated to 
disclose the authority. There is no question about 
that, but I think I am entitled to ask this witness 


472 Pacific Portland Cement Co. vs. 


(‘Testimony of C. Bruce Flick.) 

as an expert whether he agrees with this as a state- 
ment. If I have any authority from which I have 
derived this and I desire to use it as a means of 
impeachment, certainly [ must disclose the author- 
ity, but I submit at this point I am under no obli- 
gation in putting this as an abstract question and 
asking this expert if he agrees with that as a cor- 
rect statement, a correct statement of that propo- 
sition. 

My. Bennett: Your Honor, I think there is a 
further objection. If I still carry in mind what 
was read, he is trying [443] to get by an entirely 
different factual situation than here. In his hypo- 
thetical situation he is dealing with a product where 
counsel or the author states that by reason of cer- 
tain physical facts the so-called different product, 
byproduct, may be a co-or principal product and 
that it may be treated as a byproduct. There is 
nothing in the evidence so far that this calcium 
sulphate which is the impurity removed from the 
bittern water to make possible the production of 
the primary product defined in the contract. that 
the evidence also shows that it would be a valueless 
waste unless there were something done to it, that 
was a declaration by the defendant’s executive vice 
president. 

The Court: Read the question. 

(Question read.) 

My. Rosenberg: ‘That is an abstract question 
which 1 am asking an expert to state whether or 
not he agrees with. 
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The Court: Overruled. 

A. No, I don’t agree with it. 

Mr. Rosenberg: You would not agree with it. 

Q. My. Flick, you know this book, the official 
publication of the National Association of Cost Ac- 
countants, do you? AS Noy ldo not. 

Q. This may have been reprinted somewhere, 
but this appears as in Volume 1, No. 1, under date 
of August, 1920, and it is National Association of 
Cost Accountants’ official publication. [444] 

A. 1920. 

Q. Yes, and the article is entitled ‘‘ Accounting 
for Byproducts.’’ Have you ever read that article? 

A. No, I have not. That was published 27 years 
ago. 

Q. Yes. 

Mr. Bennett: Counsel, are you going to cross- 
examine the witness or attempt to impeach the wit- 
ness by anything that is written or said there? 

Mr. Rosenberg: J think I will ask him if he 
agrees or disagrees—— 

My. Bennett: I think before you even proceed 
I should object. I am entitled to object. I pre- 
viously stated the rule, if Your Honor please, that 
the witness has not been shown to have based his 
opinion on any document, report, so-called author- 
ity, textbook or the like; where that is so he may 
not be cross-examined with reference to what may 
be contained or said in any such book or docu- 
ment or text because it is improper cross-exami- 
nation and for the further reason that it is an 
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indirect and improper way of getting before the 
Court improper evidence. 

The Court: Nothing before the Court, gentle- 
men. 

Mr. Bennett: The reason I made the objection, 
I wanted to object before cross-examination started, 
before counsel started to read or comment upon spe- 
cific excerpts, if any, from this particular docu- 
ment; that has nothing to do with the witness’ [445] 
testimony to date. 

Mr. Rosenberg: Let me ask you, Mr. Flick, if 
you would disagree with this statement that is con- 
tained in this article to which I direct your atten- 
tion. 

Mr. Bennett: If Your Honor please, J make the 
same objection, not proper c1ross-examiation; no 
proper foundation has been laid; it is improper, 
irrelevant and immaterial. 

The Court: In what respect has not the foun- 
dation been laid? 

Mr. Bennett: Well, it has been definitely shown, 
Your Honor, that the witness has not read this 
book, that his testimony is not based upon anything 
that is said in the book. 

The Court: You will concede he is an expert? 

My. Bennett: Yes, yes, Your Honor, very defi- 
nitely. 

The Court: I will allow the question. 

Q. (By Mr. Rosenberg): Wiull you agree with 
this statement to which I direct your attention: 
‘“Many byproducts, however, rank nearly as high in 
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importance as the main products. This is true, for 
example, in the packing and coal and oil and chem- 
ical industries.’’? Would you agree with that? 

A. ‘‘Many byproducts rank nearly as high in 
importance as the main products.’’ I suppose that 
is true. . 

@. It is true in the chemical—— 

A. I don’t know that it is true in any particu- 
lar industry. It might be in any particular sit- 
uation. [446] 

@. Would you agree with this statement 

Mr. Bennett: May my objection go 

The Court: It will go to all this line of testi- 
mony. 

Mr. Bennett: So that I am not deficient in my 
duty as counsel to move to strike the answers of 
the witness before and any other answer that is 
responsive to these questions upon the same ground 
that I urged the objection. 

The Court: Very well. 

Mr. Bennett: The objections and the motions to 
all questions and answers of this character. 

The Court: Let the record so show. 

Q. (By Mr. Rosenberg): Would you agree 
with this statement: ‘‘It is difficult to lay down 
any hard and fast rules for byproduct accounting 
which can be generally followed because each plant 
has individual peculiarities to be considered. The 
same method of accounting will not be acceptable 
for two plants in the same industry for the rea- 
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son the product may not be processed in the same 
way.”’ 

Would you agree with that? 

A. I think that I will agree to this extent, 
where you differentiate, as that statement does, to 
say that in two different plants the product may 
not be processed in the same way, you may have a 
distinction between whether it is actually a by- 
product or not, but there are certain general prin- 
ciples of accounting appleable to byproducts as 
distinguished from joint [447] products or main 
products ox co-products. 

Q. 1 would like to read this again, where the 
author says, ‘‘It is difficult to lay down any hard 
and fast rules for byproduct accounting.’’ He is 
talking there of byproduct accounting ? 

A. Yes, but read the rest of the sentence. 

Q. ‘‘Which can be generally followed because 
each plant has individual peculiarities to be con- 
sidered. The same methods of accounting may not 
be suitable for two plants in the same industry for 
the reason the product may not be processed m 
the same way.’’ 

A. Well, *‘hard and fast rules.’”’ In account- 
ing it is true that there are no hard and fast rules 
in the sense that accountants can look in a rule 
book and find the answer without considering the 
proper circumstances, if L make myself clear on 
that. There are generally accepted accounting prin- 
ciples applicable to byproducts. Now, the account- 
ant as an accountant in any particular plant knows 
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what the facts of production are in order to decide 
whether those principles are applicable. For ex- 
ample, in this case it is clear that they are ap- 
plicable carried to this byproduct gypsum. 

Q. What are applicable to byproduct gypsum ! 

A. These principles of accounting for byprod- 
ucts. 

Q. Do you concede there is only one accepted 
method recognized by accounting authorities for 
the accounting for a byproduct? [448] 

A. I don’t know what you mean when you say 
one accepted authority. There are several princi- 
ples which are applicable to accounting for the cost 
of production of a byproduct. We have covered 
those pretty well here. 

Q. That is what I mean. Is it your opinion 
there is uniformity of opinion between accountants 
as to the accounting to be employed in byproduct 
accounting ? 

A. There are generally accepted principles of 
byproduct accounting. 

Q. One of the principles is the one you men- 
tioned, that no overhead or indirect costs are to be 
included. 

A. One of the principles is this, that you don’t 
charge anything to a byproduct prior to the period 
of separation. The next principle—— 

Q. Well, let’s stop there. 

Mr. Bennett: Let him finish. 

Mr. Rosenberg: All right. 

The Witness: The next principle is, that is this 
one, the one you just referred to. The next prin- 
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ciple is that you charge to the cost of production 
of the byproduct the actual charge. out of pocket 
expense which you are put to because you elect to 
process the byproduct material so to give it some 
value rather than simply dump it as a waste. Now, 
the cost of producing the byproduct, those costs 
are any expenses which are out of pocket due to 
your processing it, but they do not [449] include 
any indirect or overhead expenses which you would 
have anyway if you quit making the byproduct 
or if you dumped the byproduct material into the 
Bay, or overhead which you would have anyway 
or which you might have in a lesser but unascer- 
tainable amount. 

Q. You believe that there is uniformity among 
accounting authorities as to those principles which 
you just announced, do you? 

Mr. Bennett: I object to that as argumenta- 
tive and not proper cross-examination, whether 
there is uniformity of all authorities or not. Well, 
I will withdraw the objection. 

The Witness: J will say it is the other 

The Court: Did you withdraw your question ? 

Mr. Rosenberg: No. 

Myr. Bennett: I withdrew my objection. 

The Court: You may answer. 

The Witness: ‘he question is whether I think 
there is wniformity among accounting authorities 
as to byproduct accounting principles? 

Mr. Rosenberg: As you have stated. 

A. I think that it is quite obvious that there 
is not absolute uniformity because we have here 
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a case of Westvaco which ignores the byproduct 
character of the gypsum in its cost and then under 
their own accounting system which I have been told 
was approved by Peat, Marwick & Mitchell, elects 
to treat the [450] byproduct as if it were a joint 
product. 

Q. Have you ever heard of that being done? 

A. I heard of it in the case of Westvaco. 

Q. And nowhere else? 

A. I don’t know of any other case. 

Q. Now, I will direct your attention to here at 
page 7; the author has a heading, ‘*General Meth- 
ods of Accounting for Byproducts,’’ and says: 

“Three general methods of accounting for by- 
products are discussed in this publication. They 
may be designated respectively as (1) no costs; (2) 
preparation for sale, selling and administrative 
Cosmeande(3) total cost.”’ 

Mr. Bennett: Your Honor, before counsel reads 
further and to avoid the indirect and improper way 
of getting before Your Honor and going into im- 
proper lines where somebody, some person uniden- 
tified, he is not under oath, we don’t know what 
his qualifications are, makes some statement, obvi- 
ously it is improper for the defendant to inject 
something like this before Your Honor without any 
facts and without any foundation, it is to avoid the 
situation of getting before the Court all evidence 
that should come before the Court and getting in 
something 

The Court: If I followed the testimony, the 
witness on the stand indicated that this book was 
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27 years old. He is familiar with the book. [451] 

Mr. Bennett: He says he has never seen it, he 
has never read it. 

The Court: He does not need to see it. 

Mr. Bennett: Never heard of it before. 

The Court: He does not need to. He is an ex- 
pert witness. He is seeking to frame a question 
and ask if he agrees with that principle. The wit- 
ness on the stand is an expert. 

My. Bennett: J understand that. The reason 
I mention as a basis for my objection—it is the 
rule that is always applied by the Court when the 
expert is examined—— 

The Court: J agree with you. 

Mr. Bennett: Counsel has not done as he should 
do. I am just asking in the light of it that he lay 
the foundation. Now he takes this book and at- 
tempts to show to Your Honor this is something 
written by somebody who knew all about it and 
this is what he says—it is the vice of getting before 
the Court unsworn testimony, testimony that is not 
identified. 

The Court: Well, usually courts do not make 
the admission that I am about to make. I need all 
the information that I can get on this field of ex- 
pert testimony in relation to accounting and it was 
because of that reason that I indicated at the out- 
set I allow the widest latitude that L can within 
the rules. he only comfort you can get from it 
is that we are developing a record here. 

Mr. Bennett: I am trying to develop the record 
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for Your [452] Honor’s benefit rather than the 
record’s. 

The Court: JI have had these problems here and 
as far as I have gone, I cannot see any abuse. 
The very crux of this case, the very heart of it is 
now being developed. For that reason | am liberal 
in allowing the testimony. 

Mr. Bennett: We are going to produce to Your 
Honor some additional experts on this question. 

The Court: He asked if he agreed with a state- 
ment. 

Mr. Bennett: I know, but what he is domg is 
to impart to Your Honor that he is reading some 
authoritative work. 

The Court: That we have already developed. It 
is 27 years old. It may be of some value. [453] 

Q. (By Mr. Rosenberg): Mr. Bennett said the 
author of the work does not appear. May I direct 
your attention, Mr. Flick, to the fact that it is 
stated here, ‘‘This publication has been prepared 
by the research department of the Association,’’ 
which is the National Association of Cost Account- 
ants, ‘‘from information received in reply to a 
questionnaire sent to certain members of the Asso- 
ciation on the subject of accounting for byproducts, 
and from other material in the possession of the re- 
search department.”’ 

That is a common type of publication for the 
National Association of Cost Accountants to issue, 
isn’t 1t? 

Mr. Bennett: If Your Honor please, I object. 
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Mr. Rosenberg: All right. I will withdraw it. 

Mr. Bennett: I understand my objections and 
motions to strike run through the course of this 
testimony without repetition. 

The Court: All through this testimony. 

Q. (By Mr. Rosenberg): J just call your at- 
tention to the fact that this publication speaks of 
three inethods of accounting for byproducts, and 
the author states: ‘‘'The first method of byproduct 
accounting, which probably is used more than any 
other, is to record only the sales and sales returns 
of byproducts. One general account or a separate 
account for cach byproduct may be kept, depending 
on the variety of byproducts sold, and the extent to 
which the management wishes to go in obtaiing 
[454| data for analysis. The excessive sales over 
sales returns—that is, the net sales—is usually 
closed into the current profit and loss account and 
entered in the ‘other income’ or ‘miscellaneous in- 
come’ section of the profit and loss statement i- 
stead of being treated as a reduction of *manutac- 
turing costs.’ This method may therefore be called 
the ‘no cost’ method because the manufacturing 
costs, and the selling and administrative expenses 
of the byproducts are not separated from the costs 
and expenses of the mai products,’’ 

Now, that is one of the methods of byproduct 
accounting that you mentioned, is it, Mar. Flick, 
where you merely eredit the net return from the 
sale of your byproduct and use it as a reduction of 
cost of production or your main product ,is that 
right? 
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A. Yes, I mentioned that particularly i con- 
nection with a type of byproduct which did not re- 
quire processing. 

Q. Yes. 

A. Where you have something in the way of 
a byproduct material which you could sell without 
having to process it. 

@. Let me ask if you ever heard of this second 
method of byproduct accounting: 

‘The second method of accounting for byprod- 
ucts differ from the first in that it records the cost 
of making byproducts salable after they have spht 
off from the main product, the expenses of selling 
them and the portion of administrative [495] ex- 
penses applicable to them. The advantage of the 
second method over the first is that it gives more 
information, but neither the first nor the second 
method indicates the manufacturing costs of the 
byproducts prior to the time they separate from 
the main products.’’ 

is that in effect the method that you have been 
advocating, that is, only charging direct costs after 
the time that the so-called byproduct has been sepa- 
rated from the main product? 

A. Yes. This, however, mentions expense of sell- 
ing and the portion of the administrative expense. 
In all of my testimony we have been talking only 
about the cost of production of the byproduct or 
the cost of manufacture of the byproduct. 

Mr. Bennett: May I add, Your Honor, as a fur- 
ther basis for my objection, which is the contract 
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provision. It is apparent from what counsel has 
read from this book that that had to do with ac- 
counting involving selling costs and other things. 

The Court: I realize that we are limited to this 
contract. There is no sales department entering 
into our problem. 

Q. (By Myr. Rosenberg): Let me ask you if vou 
ever heard of a third method that is discussed in 
this volume: 

“The chef feature of the third method of by- 
product accounting is that it separates the costs 
of byproducts from the costs of main products, 
from the very first manufacturing step. Under the 
first two methods, the costs of main products [406] 
and byproducts are combined until the point of 
physical separation 1s reached. In many cases, how- 
ever, it is difficult to calculate precisely the costs 
of byproducts prior to physieal separation and con- 
sequently, even under the third method, arbitrary 
initial cost values must often be assigned to by- 
products. In some cases these values are vegarded 
as only the ‘material cost of byproducts.” They 
may, however, be the manufacturing costs if the 
byproducts require no further treatment before 
sale. Under the third method, perpetual inven- 
tories of byproducts are kept, which will show 
quantities and values. The method should not be 
adopted unless it will be practicable. This depends 
upon the degree of accuracy which ean be attained 
without needless ‘hair-sphttine’ over details, and 
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upon the relative value of the byproducts in com- 
parison with that of the main product.’’ 

If I understood your testimony before, you had 
never heard of any accepted accounting practice 
where anything was charged to the byproduct prior 
to the point of separation, is that right ? 

A. I do not know whether J said I never heard 
of it. I think I said it is recognized good account- 
ing practice not to charge to the cost of production 
of the byproduct anything prior to the point of 
separation. 

@. Will you concede that there are at least au- 
thorities who contend that the cost of manufactur- 
ing the byproduct should [457] include the costs 
prior to the point of separation? 

A. No. I have never found any such authori- 
ties. 

@. Let me read you the summary of the third 
method which we have just read. 

A. May I say I do not regard any book writ- 
ten 27 years ago as an authority under today’s con- 
ditions and all that has happened in the interim. 

Q. Do you have anything more current that you 
can recommend ? 

A. At the moment I told you I am not prepared 
to give you citations. 

Q. Do you recall reading anything currently that 
is to the contrary ? 

A. I told you I am not prepared to give you 
citations at the moment. 

Q. Wouldn’t you recognize this as being pretty. 
good authority until you find something better ? 
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A. No, sir, that is not my way of taking author- 
ities. 

Q. All right. Let us read what the research de- 
partment of the National Association of Cost Ac- 
countants has to say under the heading of **Sum- 
mary of the Third Method,’’ to which 1 just re- 
ferred: 

‘Under the third method byproducts generally 
ave charged (1) material, at an arbitrary value 
if necessary; (2) labor expended on the byproduct 
after it separates from the main product; (8) an 
equitable proportion of overhead, and (4) a [458] 
proper share of selling and administrative expense, 
when these items are applied to the various prod- 
ucts or classes of products on the basis of man- 
ufacturing costs.’’ 

Would you disagree with that method of account- 
ing? 

A. I very definitely disagree, and when they use 
terms like ‘‘you must” or ‘‘assign arbitrary values, 
if necessary,’’ I do not think you can assume that 
those words apply to circumstances such as we have 
been concerned with. 

Q. Would you disagree with the author’s con- 
clusion: 

‘*On the whole, however, the third method is more 
Jogical and it gives information which is of vital 
importance in the administrative control of the 
business. A majority of the members of the Asso- 
ciation who expressed their views on this matter 
stated thei preference for the third method.’’ 
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Would you disagree that a majority of the ac- 
countants, at least at that time, agreed that the third 
method that is referred to in that work was the pref- 
erable and better— 

Mr. Bennett: Just a moment. 

Myr. Rosenberg: May I finish my question ? 

My. Bennett: IL thought you were through. 

Q. (By M1. Rosenberg, continuing) : is the 
preferable and better method for cost accounting 
for byproducts ? 

Mr. bennett: Just a moment. Again, Your 
Honor understands that my objection to the pre- 
vious questions of similar nature run to this whole 
line. I think I should add the further objection 
[459] here that he is asking this witness whether 
he agrees that the majority of accountants agreed 
to some statement. How can this witness know that 
and how is it fair to get before this Court that the 
majority of this board or whatever it was, said 
something? There is no proper foundation for that 
evidence being presented to the Court. 

Mr. Rosenberg: I will withdraw that and ask 
the witness whether, in the ight of what you have 
read, you will agree that there are many reputable 
cost accountants who are of the opinion it is good 
accounting practice for a byproduct to include over- 
head expense. 

Mr. Bennett: Same objection that I have given 
before, and it is improper cross-examination, in- 
competent, irrelevant and immaterial. 

The Court: The objection is overruled. You 
may answer. 
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A. When you ask me if there are many cost 
accountants, all I ean say is that the concepts of 
good and generally accepted accounting principles 
for byproduct accounting, which 1 lave been try- 
ing to explain here on the stand, are those which 
I understand to be generally accepted as good prac- 
tice. You can always find people who may do some- 
thing which is not im accordance with such gener- 
ally accepted practice. I cannot say whether you 
may find some cost accountants who vary, but the 
general principles and application that I have been 
trying to outline here have been what 1 understand 
to be generally [460] accepted good accounting 
practice for byproduct cost accounting. 

Q. (By Mr. Rosenberg): But you can’t recall 
anything by way of treatise, text or otherwise that 
you have read in which it has been stated that where 
you are determining the cost of a byproduct that 
requires processing, m order to make it a commer- 
cial product, it is improper to include overhead 
expense, is that right? 

A. It is improper to— 

Q. Wait. I say, can you recall any treatise or 
text writer who has so stated? 

A. I told you before, Mr. Rosenberg, 1 am not 
prepared to give you specific citations today. That 
page you showed me on that third method, you will 
read objections to it. My eye caught the phrase 
“objections to the third method,’’? which you did 
not read. 
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| Q. Lam not contending, Mr. Flick,—don’t mis- 
understand me—that there is uniformity among 
accountants as to how byproduct accounting is to 
be handled. On the other hand, 1 very definitely 
contend that it 1s a very complex subject, as to 
which there is not the umformity of opinion that 
you seem to imply. Now, what was it you wanted 
to point out here (handing the book referred to to 
the witness) ? 

A. ‘‘The following objections have been made 
to this third method. It is difficult in many cases 
to determine the cost of the byproduct even ap- 
proximately,’’ that is to say, by the [461] use of 
that third method. 

@. Let us read the full statement that the au- 
thor made before stating the conclusion. 

Mr. Bennett: IL object to that upon all the 
grounds on which I objected before. Call a wit- 
ness. Let him be sworn, and let me cross-examine 
him and not get in unsworn testimony. 

Mr. Rosenberg: All right. I withdraw that. 

Q. Mr. Flick, you testified in January, 1944, I 
believe it was, that you had this conference for 
the purpose of checking this price increase at that 
time. Among other things you stated that in look- 
ing at the files when you first came to the company 
you found this letter, I believe it is of October 2, 
1941, and some other things in Mr. Canvin’s files, 
and among other things you mentioned that letter 
from Mr. Barrows under date of June 5, 1946, and 
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will you tell me whether or not any of the con- 
clusions that you arrived at were in any wise in- 
fiuenced by the reading of that letter? 

Mr. Bennett: You mean now, counsel, is the 
conclusion 

Mr. Rosenberg: As to what items are and are 
not properly to be ineluded in cost of production 
of gypsum. | 

Mr. Bennett: Counsel, I think the witness is en- 
tiled to this. The witness has testified to two things 
here: One, the position he has taken with refer- 
ence to the contract in question, the reasons why 
he has objected to the items or many of the items, 
these indirect charges generally that have been [462 ] 
charged or sought to be charged by your chent 
against the cost of production of gypsum; he has 
also testified here as an expert as to his opinion as 
to what, in accordance with good accounting prac- 
tice, the term ‘‘cost of production”? and ‘‘actual 
increase or advance in cost of manufacture of the 
byproduct gypsum’? means. Now, in which eate- 
gory of the testimony of the witness do you direct 
your question ? 


Mr. Rosenberg: I am directing my question to 
the fact that out of, I believe, a 78 per cent increase 
he decided that we were entitled to 29 cents and we 
were not entitled to 49 cents, and I want to know 
whether or not in arriving at that conclusion he 
was influenced in any degree whatever by the Bar- 
rows letter. 
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The Court: In the interest of time, he may an- 

swer. The objection is overruled. 
(Question read.) 

A. After 1 made my first examination in Jan- 
uary, 1944, I learned for the first time what ac- 
counts Westvaco had on their books and what they 
were charging against the cost of production of this 
byproduct gypsum. Prior to that time I had only 
the information which has been referred to in the 
files, and the previous information showed only 
these direct items of labor, fuel, power, whatever 
they were. When I went down there in January of 
1944 and found what they were charging to the cost 
of production, I took the position particularly, based 
upon my [463] understanding of good accounting 
practice and how a good accountant would define 
that term, ‘‘cost of production,’’ I took the posi- 
tion that the direct charges, which had increased 
29 cents for 1943 over 1942, were proper and that 
the price should be increased 29 cents on that ac- 
count. I took the position, based upon my under- 
standing of good accounting applicable here, that 
these allocations and indirect charges, which would 
have gone on anyway, even if the byproduct had 
been pumped into the Bay, were not properly 
chargeable. There has never been, in other words,— 
1 have never made any attempt to try to build up, 
for purposes of this contract, anything which was 
incompatible and in which I persenally did not be- 
heve as a good accountant. 

Q. (By Mr. Rosenberg): Do 1 understand from 
that answer that you were or were not influenced 
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in any degree by the Barrows ietter/ Were you or 
were you not ¢ 

a. 4 was intluenced, as L have said, oy what L 
considered to be proper accounting under tne cir- 
cumstances and under the contract. 

@. So that the barrows letter had nothing to 
do with your expert opluion im that respect, is that 
true? 

a. Now, wait. it had nothing to do with my ex- 
pert opinion. it had nothing whatever io do with 
my forming my opluon as ab accountant. 

Q. You have testihed Im a number ol Instances 
that durimg the [464] course of the conversations 
that you had with Mr. Willams and Mr. Wallace 
that you expressed your willingness and desire to 
comply with the contract and to wy to work the 
thing out so as to avoid controversy, and it is true 
also both Mr. Williams and Mi. Wallace expressed 
the saime attitude, isn’t that right / 

wa. ‘hey have always expressed the same atti- 
tude but they always refused to arbitrate. 

Mi. Rosenberg: 4 think that is all, Your Honor. 

The Court: We will take a recess. 

(Recess. ) 

Mr. Bennett: Your Loner, ordinarily | would 
with the redirect examination of Mr. Flick, but 
we have an expert witness here, the certitied pub- 
lic accountant, who has certain cngagements to- 
morrow that will prevent him from being here and 
1 wonder if 1 might suspend temporarily the redi- 
rect examination of Mir. Flick and put this witness 
on out of order? 
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Mr. Bennett: Mr. Webster, will you take the 
stand, please? 

PAUL K. WEBSTER 

called as a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows: 

Q. (By the Clerk): Will you state your name? 

A. Paul Kk. Webster. [465] 


Direct Examination 
By Mr. Bennett: 

@. Where do you reside, Mr. Webster? 

A. San Mateo, California. 

Q. What is your business or occupation? 

A. J am a member of the firm of Haskins & 
Sells, certified public accountants. 

Q@. That firm has an office in San Francisco? 

A. Yes, an office in San Francisco and a num- 
ber of others located throughout the country and 
in foreign countries. 

Q. It might be said, then, to be a national or 
international firm of certified public accountants ? 
That is correct. 

Are you a certified public accountant ? 

Wes, sit: 

How long have you been such, M1. Webster ? 
Nearly 20 years. 

Will you just briefly state to His Honor 
your preparation, traming and experience in the 
field of accounting ? 

A. I have been associated with the firm of Has- 
kins & Sells for somewhat more than 20 years. I 
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have been a member of the firm for seven years, 
during which time I have been engaged in the 
execution of audit engagements, and more recently 
in the supervision of audit engagements, the devel- 
opment of programs relating to audit engagements, 
general consultation with clients relating to ac- 
counting practices and preparation and [466] re- 
view of tax returns and that sort of thing. 

I am a graduate of the University of Southern 
California and spent some time as an instructor 
of accounting at that institution, and more re- 
cently have conducted classes in auditing in ac- 
counting subjects to a minor extent at the Exten- 
sion Division of the University of California and 
at Golden Gate College in San Francisco. 

I have had some experience in general book- 
keeping and accounting matters prior to entering 
the public accounting field, but for the past 21 
or more years have been engaged exclusively in 
the practice of public accounting. 

Your accounting experience has embraced a field, 
has it, of determining the proper methods and tech- 
nique of determining cost of production of prod- 
ucts, manufactured products ? 

A. Yes, my experience has been rather wide in 
that it covers industrial accounting in a number of 
industries as well as other types of accounting, such 
as utilities and financial institutions. 

Q. Have you considered from time to time the 
proper technique to be employed in the cost ac- 
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counting or the determination of cost of produc- 
tion or the cost of manufacture of byproducts? 

A. Yes, six. 

Q. State to the Court, Mr. Webster, whether 
there is a difference, from the viewpoint of the ac- 
counting profession, the understanding and prac- 
tice of that profession, between the [467] cost of 
production or the cost of manufacture of a main 
eo-product, on the one hand, 2nd a byproduct on 
the other? 

A. Well, of course, various manufacturing proc- 
esses result in various types of products and by- 
products. In many eases there may be no byprod- 
ucts whatever from a manufacturing operation, in 
which case obviously all costs are allocated to the 
main product, or if more than one product, more 
than one primary product is produced, the cost 
would be divided between the various jomt prod- 
ucts or co-products. 

In other cases you may have byproducts which 
are produced as an incident to the manufacture of 
the primary product, and which perhaps may be 
salable at the point of separation without further 
processing. As, for example, the sawdust from a 
saw mill. The ordinary method of accounting for 
such a byproduct is that it is credited agaist the 
cost of production of the main product, although 
at times it may be credited to miscellaneous in- 
come. But there is rarely an occasion to determine 
the cost of such a byproduct. 
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With regard to byproducts which are separated 
from the main product or from the product in 
process and which require further processing be- 
fore they are salable, you may or may not deter- 
mine the cost. In other words, you may without 
segregation determine the cost of the total process 
and still credit against that total process the pro- 
ceeds from the sale of the byproduct. However, it 
is not unusual to determine the separate [468] cost 
of processing such a byproduct, and in such a case 
the ordinary method of determining the cost of the 
byproduct is to ascertain the amount of the costs 
which are directly and solely attributable to the 
manutacture of that byproduct and which are iden- 
tifiable as such. 

@. When you say ‘“‘identifiable as such,’’ does 
that mean ascertainable as such? 

A. Yes, substantially that, I should say. In 
other words, you attempt to determine the amount 
of the costs which you incur because of the pro- 
duction of that byproduct and which you would not 
incur if you did not produce the byproduct, and 
which you would presumably eliminate if you sus- 
pended the production of the byproduct. 

Q@. That is the general principle that, accord- 
ing to your understanding of your profession and 
accounting principles, would be good and proper 
practice ? A. That is correct. 

Q. In the case of a situation where not only 
the manufacturer is concerned with, let us say, his 
cost of manufacture or the cost of production of 
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a byproduct, but also in a situation where the pur- 
chaser of the byproduct, the product which requires 
and receives further processing to make it salable, 
such as where the purchaser’s price for the prod- 
uct would be affected or increased by any actual 
increase or actual advance in the cost of produc- 
tion or cost of manufacture of the [469] byproduct, 
what would you say good accounting practice would 
be with reference to items of cost to be included 
in the cost of manufacture of such a byproduct ? 

Mr. Rosenberg: Just a moment. You are not 
relating that to any particular contract, are you, 
Mr. Bennett? 

My. Bennett: I think I am entitled to state such 
a hypothetical situation, namely, the proper prin- 
ciples of accounting to be applicable not only in 
the case of manufacturing point of view but where 
the principles to be applied concerned a purchaser. 
The reason I make that point, Your Honor, it 
must be obvious that it might be conceivably not 
completely or absurdly bad practice for a manu- 
facturer, if he wanted to determine, as against sales 
of the byproduct, the total cost of production, in- 
cluding the manufacturing, sales and other factors 
that might enter into it, to adopt certain procedures. 
But where we are concerned with a practice of ac- 
counting, the purpose of which is to determine the 
actual advance in costs of manufacture, may be—I 
haven’t the witness’ answer—that may be a dif- 
ferent situation. 
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The Court: Your question is rather involved. I 
would suggest that you reframe your question so 
I may follow the testimony. 

Q. (By My. Bennett): Where the purpose of 
the accounting method is to determine the actual 
cost of production or the actual cost of manufacture 
of a byproduct where some other [470] person or 
coneern, other than the manufacturer, would be 
affected by that cost of manufacture or cost of 
production, what would be, according to proper ac- 
counting principles, the items of cost that would be 
included in the cost of production or cost of manu- 
facture. 

Mr. Rosenberg: I submit, if the Court please 
if any accounting practices other than good and 
accepted accounting practices are to be followed 
by reason of a contract between the buyer and the 
seller, it could only be by virtue of what the con- 
tract contemplates and provides, and therefore for 
this witness to answer that question would require 
him in effect to state what the contractual arrange- 
ment was between the parties. Now, I understand 
this is purely objective. 

Mr. Bennett: It is. I have stated a hypothetical 
case, Your Honor, and I think it is fairly proper 
to ask this witness. There may or may not be a 
rule applicable where only the manufacturer is con- 
cerned, but according to good accounting practices 
there may be a different rule applicable. I do not 
say that there is, but there may be greater rea- 
sons, for example, for that rule to be applicable 
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where it is a matter of concern not only to the man- 
ufacturer but a matter of concern to the seller. We 
are dealing, mind you, not with the decision of this 
case but with this expert witness’ opinion. 

Q. (By the Court): May If ask you a question 
for my own information? When you speak of the 
cost of manufacture and speak of [471] the cost of 
production, what distinction would you make? 

A. Practically none. 

Mx. Bennett: I do not contend that there is any 
distinction. 

The Court: That has been used and used re- 
peatedly and I did not think there was any, so IL 
wanted to clear it up. It is only for my own in- 
formation. 

My. Bennett: The reason I used that is that 
paragraph 6 at one point speaks of cost of produc- 
tion and in another place cost of manufacture. 

The Court: J wanted to know 1f there was any 
distinction. 

The Witness: I would say not. 

The Court: Proceed. 

Mr. Rosenberg: I will object to the question, 
if the Court please, on the ground it is incompe- 
tent, irrelevant and immaterial and _ unintelli- 
gible 

The Court: I am prepared to rule on the ques- 
tion. I think it is well to break it down. It is in- 
volved, and so I may follow the testimony definitely, 
I suggest that you reframe your question. 
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Mr. Bennett: I will approach it in a different 
way, Your Honor. 

Q. You stated, as I understand it, Mr. Webster, 
in determining the cost of production or the cost of 
manufacture of the byproduct, that type of byprod- 
uct that does not require any [472] further proc- 
essing but has some value as soon as it is separated 
from the process of manufacturing the main prod- 
uct, the usual o1 common practice is simply to 
eredit the proceeds from the sale of that byprod- 
uct against the cost of manufacture of the main 
product; in other words, from an accounting point 
of view, not to determine that there are any actual 
costs of manufacture of that type of a byproduct. 

A. That is correct. 

Q. On the other hand, the type of byproduct that 
requires after its separation in the process of man- 
ufacturing the main product or the primary prod- 
uct some further processing, such as the example 
of sawdust, the manufacture of sawdust into these 
Presto-O logs or little molded forms that are used 
for firewood, that in determining the cost of man- 
ufacture or the cost of production of that type of 
byproduct, only those costs which are directly and 
solely required or incurred in the manufacture of 
that byproduct from the poimt of separation and 
which are identifiable or ascertainable as such are 
used, is that correct ? 

The Court: Answer for the purpose of the 
record. 

A. Yes, that is correct. 
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Mr. Rosenberg: If you are undertaking to state 
the witness’ testimony, I think the witness testified, 
Mi. Bennett, that in the case of a byproduct of that 
kind which requires further processing, you either 
may or may not determine its cost [473] of produc- 
tion. 

Q. Isn’t that what you said, Mr. Webster? 

A. Yes, that is correct. You may or may not. 

@. (By Mr. Bennett): If you do not, you treat 
it just as you treat the other type of byproduct that 
is salable without further processing, is that cor- 
rect ? A. That is right. 

@. And in that case there would be no cost of 
production assessed against that? 

A. That is correct. 

Q. The other alternative, where you actually set 
up or seek to determine the cost of production, you 
consider what items of cost? 

A. Those items which are directly applicable to 
the production of the byproduct and which would 
not be incurred if you did not produce the by- 
product. 

Q. You said something about also being ascer- 
tainable. 

A. That is correct. Obviously from a practical 
standpoint you are trying to fix costs for the by- 
product which can be determined with a degree of 
accuracy based on ordinary accounting methods. 

Q. You would not include, as I understand it, 
items that are not directly ascertainable in both 
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character and amount as being necessary for the 
production of that byproduct ? 

A. That is correct. [474] 

Q. Can you be, to the aid of the Court, more 
specific, Mr. Webster, by example or illustration, 
if that is possible, of the type of costs that would 
be included in the cost of the production o1 manu- 
facture of the byproduct? 

A. Do you wish me to assume a certain tvpe 
of byproduct or just any one? 

Q. Let us start off with that situation we gave 
about the Prest-O logs, for example. J will with- 
draw that situation. Let us say, rather, the manu- 
facturer has a plant where the purpose is to man- 
ufacture a primary product which we call magne- 
slum oxide. This product 1s manufactured from a 
substance known as bittern water, which substance 
is sea water condensed by processes of evapora- 
tion and other processes, and after the salt is re- 
moved therefrom by, let us say, a salt company, the 
bittern water or the remainder after the salt is 
taken from it is purchased by this manutacturer 
and to this bittern water is added a chemical prod- 
uct known as calcium chloride, the effect of which 
is to form in bittern solution a chemical combina- 
tion known as magnesium chloride, which chemical 
combination, magnesium chloride, is further proc- 
essed by the addition of other chemicals, such as 
calelum hydroxide, and from that manufactured 
the primary product, magnesium oxide. 
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But in that step of manufacture, after the addi- 
tion of the calcium chloride to the bittern water, 
there is precipitated a chemical known as calcium 
sulphate. The process for the [475] manufacture 
of the primary product, magnesium oxide, requires 
the removal from the magnesium in the bittern 
water of the sulphate, which is also present in 
chemical form, and the calcium sulphate, which is 
precipitated in the process of manufacture, is nec- 
essary to be removed, in order to manufacture or to 
produce the primary product, magnesium oxide, but 
which product, calcium sulphate, at its point of 
separation from this fluid, which goes on for fur- 
ther processing in order to manufacture the pri- 
mary product, requires drying, grinding and de- 
livery to railroad cars in order to make it salable. 
Now, also on the assumption that that calcium sul- 
phate, dried and ground, is known as gypsum and 
is also a byproduct—on these assumptions what 
would be the items that would be included, accord- 
ing to good accounting principles and according 
to your experience and opinion as to the cost or 
costs of production or manufacture of the byprod- 
uct gypsum. 

A. IJ assume now for the purpose of this answer 
that the gypsum or the material which is withdrawn 
is in effect an impurity for purposes of the main 
product and would, without further processing, be 
valueless or substantially valueless at the point of 
separation. Consequently the problem is to deter- 
mine the cost of putting that in salable form as 


504 Pacific Portland Cement Co. vs. 


(Testimony of Paul Kk. Webster.) 
against discarding it or throwing it away. Now, 
on the basis of those assumptions it seems to me that 
accepted accounting principles would require that 
for the purpose of determining the cost of the by- 
product [476] gypsum 
Q. The cost of production. 
A. The cost of production of the byproduct gyp- 
sum, you ascertain the costs which are incurred 
solely because of the production of that gypsum as 


against the throwimg away of the gypsum or of the 
product from which the gypsum is made. Now, 
those costs would obviously be labor in drying and 
grinding the product, in fuel or water or power that 
was used in the process, that is, the process re- 
lated to the gypsum; other costs which are directly 
appheable, presumably including repairs to that 
machinery that is used in connection with the gyp- 
sum, reasonable allowance for depreciation of that 
machinery, possibly taxes and insurance on that 
part of the plant that was devoted to gypsum and 
any other costs which could be shown to be neces- 
sary to the production of gypsum and not necessary 
if gypsum were not to be produced. I might add 
that obviously a determination of that sort would 
be highly desirable not only from an accounting 
standpoint but also from a management stand- 
point in determining whether the gypsum should 
be processed and sold or whether it should be dis- 
carded. Obviously if it were to cost more to proc- 
ess it and to prepare it for sale and the principal 


Westvaco Chlorine Products Corp. 505 


(Testimony of Paul K. Webster.) 
proceeds, the obvious management decision would 
be to discard it rather than to process it. [4771 

Q. State whether in the situation given you in 
direct charges which would have been incurred if 
no gypsum had been produced, that is processed by 
drying, grinding and delivery but in lesser and 
unascertainable amounts, would any of such costs 
or indirect charges of that character be properly 
included in the cost of production or manufacture 
of gypsum. 

A. The question in my mind is not whether a 
charge is direct or indirect. The question is whether 
or not it is attributable solely to the production 
of the byproduct and whether the amount attribut- 
able to the production of the byproduct can be 
ascertained. In other words, what | am trying to 
say is that the cost considered as a part of the cost 
of producing the gypsum, in this case, whether 
they are classified on the books as overhead or di- 
rect, it seems to me, is unimportant as long as they 
are directly attributable to the manufacture of this 
product. 

Now, it also seems to me that in ascertaining 
a cost of a byproduct only those costs should be 
included which are ascertainable. 

Jn other words, if there is some type of indirect 
expense which might be affected to a minor degree 
by the elimination of the production of gypsum, but 
the expense of that further can not be measured 
or ascertained, then from a practical standpoimt 
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I would say that that should not be included in the 
cost of the gypsum. 

Q. Would you say that any charges which would 
have been [478] incurred if no gypsum had heen 
produced but in a lesser and unascertainable amount 
should be considered as cost of production of 
evpsum ? 

A. If I understand your question, I believe the 
answer would be no, because my point is you should 
be able to ascertain the amounts applicable to gyp- 
sum or else you should not charge it. 

Q. Mx. Webster, I am going to hand you here a 
list of charges and purported costs which are set 
forth on Exhibit F° to the defendant’s interroga- 
tories in question here, which is Plaintiff’s Exhibit 
15, undex the title in two columns, the figures are 
in two columns, one for the period July 1, 1944, to 
July 30, 1945, and the other column is from July 
J, 1945, to June 30, 1946, and I will ask you to 
go down the items under the subparagraph b of 
said exhibit I? and tell the Court which of those 
items, 1n your opinion, are properly includable as 
cost of production or manufacture of the byprod- 
uct gypsum, and in this connection, I would like 
you to also refer in addition to the item which is 
listed on the lefthand column of the page with the 
comment which appears on the righthand column 
such as the first word *‘ Allocated,’’ underneath that, 
“metual Time Card?’ atid so forth 

A. The first item is supervision. J presume that 
means general supervision of the plant which is 


Westvaco Chlorine Products Corp. 507 


(Testimony of Paul K. Webster.) 

stated to be allocated. If the supervision should 
be—if a separate supervisor were required for the 
gypsum operation, that would be a proper charge. 
[479] However, the assumption from this item 
would seem to be that plant supervision cost and 
the cost of the plant superintendent would go on 
regardless of the gypsum produced. If that is the 
ease, no charge should be made to the gypsum 
operation. If, however, the plant superintendent 
or others saw fit to keep records of the time de- 
voted to gypsum to have their salary or salaries 
ascertained and charged on that basis, it would 
seem to me no objection to that charge if such de- 
termination were made. 

Q. Pausing a minute, if the gypsum should be 
discontinued, that is the manufacture of gypsum 
stopped from this point of separation, and this item 
of supervision would continue on, even though it 
would continue in a less degree but an unascer- 
tainable degree, should or should it not be included. 
in the cost of manufacture or the cost of produc- 
tion of gypsum ? 

A. Without further information than is indi- 
cated here, I would say the answer would be no. 

Q. Take the next item. 

A. Labor, operation, actual time card distri- 
bution, and it seems to be a direct charge related 
solely to gypsum operation and would seem to be 
includable. 

Labor repairs, actual time card distribution. he 
same answer. Materials—operations, storeroom 
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requisitions and direct purchases. Assuming that 
those are materials used in gypsum operations, they 
would seem to be a proper charge. [480] 

Q. Would that be so if it were merely charged 
on a so-called allocating basis without——— 

A. No. The amount which they had—the direct 
materials used for the operation and accounted for 
as such. Materials-1epairs, same answer if the re- 
pairs related to the gypsum operation, it would be 
entirely acceptable. 

Bittern, arbitrary allocation. Well, it would seem 
to me that the purpose of using bittern as you 
have described it would be to produce the main 
product and not the byproduct and I would not 
be inclined to allocate any of the basic material 
costs to the byproduct. 

The next item, sulphuric¢ acid 

@. Well, we will come to that and I will ask 
you a question later. 

The Witness: Shall 1 proceed with the other 
items ? 

Q. Yes. 

A. The next items, water, power, gas, fuel oil, 


all of which are stated, or are costs measured, would 
relate to the production of gypsum so they seem to 
be properly imeludable. 

The next item is sulphuric acid. Incidentally, 
1 might say in regard to fuel oil, in the early period 
there is no column in the account, column for the 
fuel oil and J think it should be brought out that 
the items included in these two periods should be 
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based on the same method of accounting which may 
indicate a difference in the type of fuel used, in 
which [481] case it may be that the fuel oil was 
used in the earlier period and was not charged 
and if so, then certainly that should be taken mto 
account in determining whether or not there is an 
increase in cost. 

Q. Well, if fuel oi] was used before and not 
charged against the product and then in the second 
comparative period it is charged, would that be in 
accordance with proper accounting practice where 
the purpose is to determine the relative costs for the 
two periods? 

A. Definitely not. In other words, if you are 
attempting to ascertain imcrease o1 decrease in 
cost of production, your methods of accounting 
for the two basic periods under consideration should 
be the same. 

Q. The next item, you say, is sulphuric acid. 

A. Yes. 

Q. Well, in the first period is there any charge 
for sulphuric acid? 

A. No charge for sulphuric acid in the first one. 

Q. ‘The second period, there is a charge? 

A. Yes, 

Q. Would you say on the basis of your previous 
answer the same answer would be given ? 

A. Definitely. 

Mr. Rosenberg: Wait, just a minute. [ will ob- 
ject because the proper foundation has not been 
laid. There is [482] evidence in this record that 
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during the prior period and, incidentally, in the 
hypothetical question that Mr. Bennett asked, he 
did not even mention the bromine process, and as 
far as this question is concerned, the evidence shows 
without contradiction that in the prior period dur- 
ing which there was no charge for sulphuric acid, 
the bromine towers were operating, in the second 
period they were not. IL believe that should be in- 
cluded ox the question would be entirely meaning- 
less. 

Mr. Bennett: I think that is something separate 
and apart. The witness stated in answer to ccoun- 
sel’s point, that irrespective of physical factors 
where the purpose is to compare two periods to de- 
termine cither increase or decrease, that the same 
accounting principles or system must apply. In 
other words, they cannot in the second period where 
ah increase 1s claimed, add an item that was not 
contained in the previous period, if I understand 
the witness’ testimony with respect to this so-called 
bittern. 

The Witness: That is correct. It would seem to 
me that in this case there should be a charge for sul- 
phuric acid in the first period if there is to be one 
in the second period. However, whether or not 
there should be one in the second period 1s another 
question on which I have not vet expressed a view. 

Q. But whether or not there should be a charge 
in the second period, the period where an increase 
in cost is claimed, would it be proper to include 
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there an item such as sulphuric [483] acid, which 
did not appear therein the previous period ? 

A. It would seem improper to me, based on my 
limited knowledge of the facts. 

Q. Assuming, aside from your answers so far, 
that this sulphuric acid, is added to the bittern 
water or the solution from which the primary 
product, magnesium oxide, is to be produced, but 
prior to the separation of the calcium sulphate 
Which is precipitated out the bittern in order to 
make magnesium oxide, the said calcium sulphate 
being the impurity that must be gotten rid of 

Mr. Rosenberg: You might as well say in—well, 
I object to that assumption in the question. There 
is no evidence in the record, as far as | know, that 


this sulphate is an impurity. Mr. lick, who admit- 
tedly is not a chemist, used that term on a number 
of occasions, but it was agreed he was not qualified 
as a chemist. 

My. Bennett: I thought the witness Rosenberg 
said that in his opening statement, he admitted the 
process shown on the chart here was substantially 
correct only it was an oversimplification. 

Mr. Rosenberg: That’s right. 

Mr. Bennett: In other words, he did not correct 
at that time, Your Honor, that which the chart 
showed and what I commented upon about this 
calcium sulphate from which the gypsum is made 
being an impurity that has to be taken out of this 
[484] bittern water with the addition of this cal- 
cium chloride and we consider this sulphuric acid 
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in order to make the end product, like the peach 
pit has to be taken f1rom the peach before it can 
be canned. 

Mi. Rosenberg: J never said anything of the 
kind. 

Mr. Bennett: I thought you agreed. Anyway, 41 
thnk I am entitled to such a hypothetical ques- 
tion even if I have to fill it in. 

JT will go back again in view of all this discussion 
and break my question up in two. 

Q. Assuming, Mr. Webster, aside from the fact 
no charge is made for the sulphuric acid in the 
first of the two comparative periods that im the 
process of manufacture during the second com- 
parative period that this sulphuric acid was added 
to the process in manufacture prior to the point of 
separation of the byproduct and is a step or part 
in the manufacture of the primary product, and 
then aside from the objection which vou pointed 
out, is there any other objection or not as to the 
inelusion of sulphuric acid as a proper item of 
cost of manufacture or cost of producing the gyp- 
sum ? A. Yes. 

Mia. Rosenberg: Just a moment. I object. It 
assumes a fact not in evidence, that is that the 
sulphuric acid is necessary to produce the magne- 
sium oxide. There 1s no evidence in this record. 

Mr. Bennett: Well, L will strike out the part 
‘*necessary”’’ or ‘‘desired’’ and ask the witness the 
same question on the assumption the sulphuric acid 
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is added or employed in the process of manufacture 
and prior to the separation of the byproduct. 

A. Well, if the sulphuric acid is used for the 
purpose of separating an impurity from the main 
stream of production and would be used regard- 
less of whether the calcium sulphate were to be 
saved and sold, then it seems to me that the sul- 
phurie acid is an identifiable part of the cost of 
the main product and not of the gypsum. However, 
if the sulphuric acid were added only because you 
intended to produce calcium sulphate or gypsum, 
you might conceivably get another answer. 

Q. Wull you describe the next item? 

A. Next item is described as overhead, which is 
supposed to be allocated on a labor basis. On the 
basis of that information alone, it would appear 
nothing would be chargeable to gypsum. However, 
there may be items in there that would be charge- 
able to gypsum if they were identified and ascer- 
tained. 

in other words, as I said before, the question of 
classification as to overhead on the process described 
to me on what I will call the hypothetical question, 
it is a question of whether the items considered 
to be costs are actually costs incurred 

The Court: Regardless of what they are labeled ? 

A. That’s right. [486] 

The Court: Taxes. 

A. ‘Taxes, insurance and depreciation, I think 


we can consider together although they are not en- 
tirely sunilar. Depreciation is includable as far as 
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it affects the gypsum equipment or the gypsum 
plant. ‘Taxes and insurance would be the same al- 
though some question could be raised as to those 
items. However, I think from a practical stand- 
point, it would be meludable. 

Inter-departmental charges at cost. I don’t know 
what those are. I would hesitate to express an opin- 
ion without more information. It is a_ sinilar 
item, in any event. 

Shipping expense— 

Mi. Bennett: We pause a minute to go back 
to depreciation. Assuming that depreciation should 
be included, what should be included appropri- 
ately as to items of actual cost of manufacture of 
a by-product, depreciation of what? 

A. Depreciation of the facilities which ave used 
specifically for the processing of the gypsum. 

Q. Is there any limitation or restriction as to 
how that depreciation should be determined ¢ 

A. Well, I think that is getting into something 
that is not strictly an accounting problem. There 
are several methods of determining depreciation. 
The one to be selected in a case like this would de- 
pend to a Jarge degree on the circumstances. 

(@. in a case where the purpose of the account- 
ant is to determine imcrease or decrease in cost of 
production which would in [487] tur affect the 
price of the product to the purchaser and the price 
based upon a per ton factor, would any acceptable 
method of computation be applicable, or can you 
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state a certain formula for determining the depre- 
clation or rate of depreciation ? 

A. I should think the depreciation charge should 
be something in proportion to the production be- 
cause you may have a situation where production 
is very low in one year and you get a very high 
per ton cost. If you have considered a straight 
line method of depreciation, it might not be a fair 
cost at all on a unit basis for production of gypsum. 

Q@. Would you say the so-called straight line 
basis of depreciation would be applicable in the 
hypotheticai case I have given you? 

A. Well, it would seem to be less desirable than 
a basis which would be in proportion to the pro- 
duction. 1 might point out here that that does not 
necessarily imply that the company in its own ac- 
counting must have a unit or production basis for 
depreciation. It is not at all uncommon for a com- 
pany involved in the sale of a particular product 
to make separate computations of its costs for the 
purpose of the contracts which may be entirely dif- 
ferent from the cost shown on the books. In other 
words, ohe accounting method might work if only 
the company’s interest for their own use were con- 
cerned whereas in other instances other principles 
would be applicable where other parties were [455] 
affected, especially where there is a contract. 

@. Yes. 

A. Shall! proceed with the other irems ? 

Q. Yes. A. Shipping expense. 

Q. Wait. What taxes are to be included in cost 
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of production of byproducts? What tax and on 
what basis should the tax be included ? 

A. Well, there are several types of taxes that 
might be included. 

The Court: Read that on the left side, 28 cents 
fom helecOst— 

The Witness: Actual cost plus pro rate of mis- 
cellaneous shipping expense. 

The Court: What does that mean ? 

A. JI presume there are some actual shipping 
expenses relating to gypsum and possibly some over- 
head expenses of the shipping department that are 
prorated on the same basis. 

My. Bennett: I am coming to that point in a 
moment, Your Honor. I wanted to clear up this 
matter of the tax situation. 

The Court: Pardon me. Proceed. 

The Witness: ‘Taxes of several kinds might be 
applicable here. For example, social security taxes 
representing the employees in the gypsum depart- 
ment would obviously be a direct [489] cost of the 
production of gypsum. Property taxes relating to 
the assets used in the production of gypsum. 

Mr. Bennett: You mean by that the actual and 
only the actual facilities that are used in the proe- 
essing of this byproduct, the grinding and drying ? 

A. Yes, that is correct. 

Q. You expressed some question as to whether 
or not taxes should necessarily be included im the 
cost of production and manufacture of eypsum. 
Will you state the reason ? 
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A. ‘Taxes are something tied up to your general 
cost of doing business rather than as a cost of a 
manufacturing process. 

Q. In other words, there is a difference between 
general cost of doing business and in this manufac- 
turing or production of a particular product? 

A. Correct, but from a practical standpoint in 
a case like this if the tax applicable to this, if the 
property tax applicable to gypsum, if that was 
readily determinable, I would have no objection 
to including that. 

Q. What would you say with reference to a sys- 
tem or plan of accounting that charged up as cost 
of production and manufacture on the books as 
taxes the prorated percentage of the total book 
assets of an entire plant portions of which were 
not used—Pardon me. Strike that question. 

In connection with the tax situation and this 
property tax, if that were to be included in the 
cost of production, [490] would it be proper to allo- 
cate as a cost a certain figure which represents the 
percentage roughly calculated in relation to the 
value of a whole plant or could some other formula 
be employed in determining the tax cost or charge 
for the comparative periods under consideration ? 

A. Well, I would prefer not to use an alloca- 
tion in a situation of this kind because it generally 
would be itself a statement where you have the 
valuation of the plant involved and apply the tax 
rate to that and you get an actual figure. How- 
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there might be no serious objection to it. As long 
as you accomplish substantially the same figure 
that you have to accomplish and you get an ap- 


pheable determination for the gypsum 

Q. <Any arbitrary or unrelated method of allo- 
cating taxes if they are to be included would be 
improper. A. Yes, I would say so. [491] 

My. Rosenberg: I object to that on the ground 
there is no foundation laid for that. Where is there 
any evidence of any arbitrary allocation of taxes? 

Mr. Bennett: Counsel, I am trying to have the 
withess state his understanding of the proper prin- 
cipal of allocating tax costs that are to be in- 
cluded, and J think I can state hypothetical ques- 
tions to hin. 

The Court: There is a differential here of 7 
cents with relation to the items mentioned in this 
last exhibit referred to. 

Mr. Bennett: It is not only the items we are 
objecting to, your Honor, but it is the method by 
which they are determined. I think we shall not 
have so much trouble with the items, once we decide 
and get established in this case what costs are to 
be allocated. 

The Court: If I followed this witness’ testimony, 
it might apply to either one. If 1 am in error about 
that, you correct me. 

The Witness: Hither one of which? 

The Court: Methods in relation to taxes on real 
property. 
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The Witness: Yes, it would be preferable to 
have a direct determination, but an allocation on a 
basis that would arrive at substantially the same 
result might be acceptable. 

Myr. Bennett: Yes, Your Honor, but the wit- 
ness also stated that on an allocable basis it has 
to bear relation to values, that is, the value of the 
particular property that is being used for gvpsum 
in its relation to the value of the whole plant. [492] 

The Court: I understand that. 

Mr. Bennett: There can’t be any arbitrary 


The Court: Counsel objects to your using the 
word “arbitrary,’’ for there hasn’t been any evi- 
dence, as he contends, that there has been any 
arbitrary method used. 

Mr. Rosenberg: That is right. 

Mr. Bennett: Let me say this, your Honor: In 
their answers to the interrogatories they say the 
taxes have been roughly allocated. Now, ‘‘roughly 
allocated’’ was not what the witness said should be 
done, as I understood his testimony. 

The Court: If you can clear that up in any 
fashion it is all right with me. 

Mr. Rosenberg: The only evidence before the 
court is what is contained in there. It says it is allo- 
eated on the basis of plant value. 

The Witness: Roughly based on plain value. 

Q. (By Mr. Bennett): Is that rough alloca- 
tion proper? 

A. I think it should be sufficiently accurately 
done so that you will arrive at substantially the 
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same figure that you would have arrived at had you 
determined the valuation and the tax rate appli- 
cable to that specific equipment. 

Q. State whether or not you consider as proper 
a rough allocation of taxes? 

A. Not for the purpose of what we have in- 
volved here. 

Mr. Bennett: Does that clear the matter up, 
your Honor, on [493] that point? 

The Court: It is as clear now to me as it was in 
the very beginning. 

Mr. Bennett: Then your Honor has a better un- 
derstanding that I did. 

The Court: I will say I have a better under- 
standing of these commonplaces. 

Mr. Bennett: I was not cricitizing your Honor. 
That was perhaps a little side remark that I made 
in all respect to your Honor. Your Honor had 
really seen the point, perhaps, without my going 
into it. 

The Court: While I have not gotten into the 
chemical or accounting fields to any degree, I have 
heard experts for years testifying, and that might 
be helpful to me in my appraisal of what this testi- 
mony spells out. Now, proceed, gentlemen. 

The Witness: Shipping expenses ts the last item, 
and shipping expenses, as 1 would interpret it, 
might not specifically relate to cost of production, 
or cost of manufacture. 

Q. (By the Court): The contract would prob- 
ably take care of that, shouldn't it ? 
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A. It seems to me it should. 

© (8) Mr Bennett): Actual, so-called direct 
shipping expenses would be included or not in- 
cluded in cost of manufacture ? 

A. Well, as such, hardly in cost of manufac- 
ture, although they might be appropriate charges 
in determining the cost. [494] 

Q. They would not strictly be cost of manu- 
facture? A. No. 

@. Assuming, though, that they could be or 
would be considered cost of manufacture, should 
there he any shipping expenses charged that are 
simply allocated but which cannot be ascertained 
as directly required in the handling of gypsum? 

A. No, I think you would apply the same prin- 
ciple there as you would to other indirect items, 
that you should charge them only to the extent 
that you you can directly associate them with the 
production or shipping of gypsum. 

Q. Assuming that a manufacturer had, accord- 
ing to his own system of accounting, a shipping 
clerk take care of shipping for the whole concern, 
the operation of the whole plant, including the pri- 
mary product produced, and in the event the by- 
product gypsum was no longer produced, thev no 
longer processed it for sale, and that production 
of gypsum was shut down, his ennployment would go 
on the same way as before, that is, they would have 
his salary as the shipping clerk: Would any part 
of his salary, even assuming that shipping ex- 
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penses were a cost of production, be chargeable 
against the cost of manufacture of gypsum? 

A. I would think not. 

Q. Take the case of the accounting department, 
where they have, say, two clerks or three clerks 
handling all the accounting detail, sales invoices, 
all of the records that went on, the general ac- 
counting for the plant, and in the event the by- 
product [495] was no longer produced, or its pro- 
duction stopped, that accounting department would 
still go on, even though the work would be to a 
less degree by reason of the stoppage of manufac- 
ture of gypsum, but in an ascertainable degree: 
Would it be proper to allocate any portion of that 
accounting office or charges to the cost of manu- 
facture of gypsum? A. I would say no. 

My. Bennett: You may take the witness. 

The Court: It is time for adjournment. 

(Thereupon an adjournment was taken until 
tomorrow, Wednesday, December 17, 1947, at 
ten o’clock a.m.) [496] 

Wednesday, December 17, 1947, 10 o’clock a. m. 

The Clerk: Pacific Portland Cement Company 
Vs. WiCSi waco. 


PAUL K. WEBSTER, 
resumed the stand. 
‘The Court: You may proceed now, Counsel. 


Cross-Examination 
Q. (Mr. Rosenberg): Mr. Webster, have you 
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ever visited the plant at the Westvaco Chlorine 
Products Company at Newark, California? 

A. No, I have not. 

Q. So the only knowledge that you have of the 
operation at the plant 1s what you have gleaned 
from the questions that have been put to vou by 
Mr. Bennett, is that it? 

A. That is correct. 

@. And the assumptions that he asked you to 
indulge in in the questions that he put to you. is 
that it? 

A. I would say that is correct. 

Q. And, of course, the opinions that you ex- 
pressed in response to questions which asked you 
to assuine certain facts were influenced by the facts 
which you assumed in giving your answers? 

A. Oh, definitely. 

@. This is true, is it, Mr. Webster, as a cer- 
tified pubhe accountant, if you were called upon 
by the Westvaco Chlorine [497] Products Corpora- 
tion to set up their cost accounting for them, be- 
fore you could determine the proper methods and 
accounting principles to be employed in the cost 
accounting of gypsum, you would have to go over 
to the plant and make a thorough study of their 
processing operations, would you? 

A. That is correct. 

@. And you would have to know something 
about the origin of the plant, would you? 

A. Probably. 
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@. So vou are not in a position to state as a 
fact whether gypsum is a product which by its na- 
ture should be considered for accounting purposes 
as a by-product or a co-product, is that true? 

A. ‘That is correct. I have not visited the plant. 
I do not know what the processes are. 

Q. Let me ask you this: You have testified in 
the abstract that a by-product is to be treated for 
accounting purposes different than a joint product 
or a co-product, is that meght? 

me Vhat isecorreet, 

Q@. How do you define a by-product in that 
sense ? 

Mr. Bennett: Of course, your Honor, again L 
raise the objection that I have heretofore, that the 
contract in this case specifically states that this is 
a by-product. Gypsum, the product with which we 
are dealing, is a by-product and that therefore the 
defendant is estopped to deny in this proceeding, 
or otherwise, so far as any right or obligation of 
the plaintiff 1s concerned, the fact is so far as the 
appheation of the contract 1s concerned, that this 
so-called escalator clause, paragraph 6 of the con- 
tract, or the price to be paid under that or other 
clauses of the contract, should be based on any other 
consideration than the fact that the product covered 
by the contract is a by-produet. 

The Court: We are discussing here the proper 
method of allocating cost. 

Mr. Bennett: Yes. 

The Court: And to exelude and just Innit the 
testimony to one phase of the case, how am I to 


Westvaco Chlorine Products Corp. 525 


(Testimony of Paul K. Webster.) 
determine what is the proper method of allocating 
the cost of these products, or any of them? 

Max. Bennett: The point I make, your Honor, is 
the contract binds the parties and the court, in so 
far as determining what character of product it is, 
that it is a by-product because the parties have 
agreed by contract that it is. Now, this question 
is designed, as J take it, only for the purpose of at- 
tempting to show that this product was perhaps 
something other than a by-product. 

The Court: Keep in mind the examination you 
went into with your own witness with relation to 
eo-products. 

Mr. Bennett: That was opened up, your Honor, 
merely for the purpose of showing the different 
methods of accounting [499] that applied to a co- 
product and the method that applies to a by-prod- 
uct, but I did not open up and, as your Honor re- 
calls, I strennously objected to any attempt by the 
defendant in this case to prove or to establish the 
fact that this product was something other than a 
by-product, because IT have always maintained, as 
your Honor recalls, from the start of this case, 
that the contract, by agreement of the parties, 
established this product as a by-product. Therefore, 
it is not proper for the defendant to dispute the 
character of product or attempt to show to this 
court that, in fact, it is something other than a by- 
product. That is the only point I make, and that 
wes my assumption, that the purpose of this ques- 
tion was to attempt to establish by the cross-exam- 
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ination of this witness that in fact this gypsum was 
not a by-product but is, in fact, a main or a Co- 
product. 

The Court: For the purpose of the record, you 
may indicate the purpose of the offer. 

Mr. Rosenberg: I think I have stated on a num- 
ber of occasions, and the court has so ruled, that 
it is true in chemistry or in the vernacular of the 
chemical industry, this may be a by-product, but 
this witness is testifying as to the treatment of the 
product in the accounting field, and the term may. 
have an entirely different meaning in accounting 
practice than it has in the chemical industry. 

The Court: For that limited purpose, I will al- 
low it. [500] The objection is overruled. 

Q. (Mr. Rosenberg): Will you tell me, Mr. 
Webster, how you define a by-product as the term 
is used in accounting practice to distinguish he- 
tween a by-product and a joint product or a co- 
product? 

Mr. Bennett: May my objection run to this line 
of questions ? 

The Court: Very well. Let the record so show. 

A. An exact definition of a by-product is a 
httle difficult because the term ‘‘by-product’’ is 
used to refer to a rather wide variety of products. 
Generally, however, a by-product 1s produced as 
an incident to the production of some other prod- 
uct or products, which are usually referred to as 
the main product or perhaps joint products. The 
by-product comes off during the process as an 
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automatic thing almost; again, such as sawdust in 
a sawmill. You have to produce the by-product to 
produce the main product. The by-product may be 
immediately salable or it may at the point of sep- 
aration be a waste material which requires further 
processing in order to make it salable, but basically 
it is a product which is produced as an incident to 
the production of something else. 

Q. (Mr. Rosenberg): Do I understand by that 
that for accounting purposes your opinions are in- 
fluenced by the assumption that the amount of gyp- 
sum that is produced is incidental to and dependant 
upon the quantity of magnesium oxide that is 
produced? [501] 

Mr. Bennett: Just a moment. In addition to the 
other objection I wish to state to the court that this 
question assumes facts not in evidence. My ques- 
tions to the witness were based on the hypothesis 
that gypsum was a by-product. Now, obviously he 
based his testimony, so far as accounting in this 
situation is concerned, on the assumption that it 
was a by-product, because my questions laid that 
predicate. 

The Court: Read the question. 

(Question read.) 

The Court: The objection is overruled. He may 
answer. 

A. I think quantity would not be basic there. 
In other words, the volume of the by-product would 
not hea controlling factor. 

Q. (Mr. Rosenberg): My point is this: Whether 
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or not the opinions that you have expressed as to 
the treatment of gypsum as a by-product are prem- 
ised upon the assumption that the gypsum is pro- 
duced incidental to the production of magnesium 
oxide ? 

A. Yes, I think that is a fair statement. 

Q. So that therefore the amount of gypsum that 
is produced, whether it is or is not produced would 
depend upon whether or not magnesium oxide is 
being produced ? 

A. J do not quite understand that. 

@. In other words, your assumption is that 
eypsum is produced incidental to the production 
of magnesium oxide? A. That is correct. 

Q. So that it would follow from that, wouldn’t 
it, whether or not gypsum is produced would de- 
pend upon and to the extent that magnesium oxide 
is being produced. 

A. J ean’t answer that. I do not know. 

Q. You can’t state that. Will you concede this, 
Mr. Webster, that there is a school of thought in 
accounting circles who feel that if you are going to 
determine the cost of producing a by-product you 
should employ the same principles and practices 
as you employ in determining the cost of a joint 
product or a co-produet ? 

A. I will concede that you ean find so-called 
authorities which give a large number of different 
methods of accounting for by-products, the most 
common of which is not to account for the cost of 
by-products at all. 
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Q. That is right. 

A. ‘The second of which is to account for by- 
products separately on some basis or other, of 
which there may be several variations, which have 
to be adapted to some degree to the problem at 
hand. 

Q. In other words, you do not want the court 
to understand that the recommendation that you 
made or the opinions that you expressed are uni- 
formly accepted in accounting circles? There are 
some people, are there not, in accounting circles, 
and reputable authorities who think that if you 
are going to determine cost of producing a_ by- 
product you should apply the same principles [503] 
and accounting methods as you do in the ease of a 
joint product? 

A. I think that that depends on the cireum- 
stances. The authorities would not say that in all 
cases you should apply any one method to account- 
ing for by-products. In other words, you have to 
consider all the circumstances and adapt your ac- 
counting methods to the circumstances of the in- 
dividual case. 

Q. It is true, then, in certain circumstances good 
accounting practice would permit the determina- 
tion of cost of producing a by-product in the same 
manner as the determination of the cost of a joint 
product or a co-product? 

A. Yes, although I suspect that that is true only 
in cases where the so-called by-product is perhaps 
in fact a co-product or a joint product. In other 
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words, where you are approaching a factual situa- 
tion that justifies similar treatment for a by-prod- 
uct to what vou have for a co-product. 

Q. Can you conceive of this, Mr. Webster, that 
in a chemical operation such as this, where you 
start with this bittern and you are putting it 
through three departments, so to speak, where you 
recover bromine in one department, gypsum im an- 
other department, and magnesia in another depart- 
ment, that they might very properly be considered 
co-products for accounting purposes? 

A. That is a possibility, I would say. 

@. I beheve you stated also that even in cases 
where the by-processing or refinement to make it a 
commercial product, under certain circumstances 
it 1s good accounting practice [504] not to even 
determine any cost of the expense involved in 
processing and refining after the point of separa- 
tion, isn’t that true? 

Mr. Bennett: Just a moment. Mav T have that 
auestion read ? 

(Question read.) 

A. Yes, that would be true in eases where you 
eredit the entire proceeds against the cost of the 
main product, and perhaps make no separation of 
the cost of the by-product from the main product. 
That is a method which is sometimes used. 

Q. So in those eases the direct labor and other 
expenses performed after the point of separation 
are merely considered as cost of the main product? 


Westvaco Chlorine Products Corp. 531 


(Testimony of Paul K. Webster.) 

A. Well, as a part of the total cost, not the 
cost of the main product necessarily. 

Q. Let us see if T understood your testimony 
yesterday: Do T understand you to say that in your 
opinion, in determining the cost of producing a by- 
product, it is improper to include any overhead ex- 
pense or any indirect charges, the precise amount 
of which attributable to the processing of the by- 
product cannot be determined ? 

A. Well, IT think T did not use the word ‘‘pre- 
cise.’ However, generally you stated my position 
and under certain assumed conditions. 

Q. Under certain assumed conditions. Of course, 
that is not true as to a joint product or a co-prod- 
uct, is it? [505] A. No. 

Q. In other words, in the case of a joint product 
or a co-product there are certain expenses where 
you are producing more than one product which 
you know contribute to the production of the vari- 
ous products, but you can’t, as a matter of ac- 
counting, say accurately how much for each prod- 
uct ? A. Yes, that is correct. 

Q. So those expenses—is it proper to term them 
indirect expenses ? 

A. Oh, that is a question of the individual 
method of accounting. IT think it will suffice for 
this purpose. 

@. So those indirect expenses you allocate be- 
tween the various products you are making, co- 
products or joint products, on some rational basis, 
is that correct? 
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A. That is correct. IT should like to extend that 
answer a bit, though, to point out the reason for 
that is that you are in business to produce several 
products, and vour cost should be allocated on some 
equitable basis among those products. In the ease 
of a by-product, however, vou may or may not 
recover the by-product, and consequently you are 
justified, in my opinion, in applying somewhat 
different principles to determine whether or not 
vou should recover that by-product at all, by avoid- 
ing charging to the by-product expenses which 
would go on regardless of whether you produced 
the by-product. 

Q. But getting back to this apportionment now. 
vou have to [506] allocate among co-products or 
joint products on some rational basis, is that right? 

A. That is an accepted method. 

Q. In other words, that is an accounting ex- 
pediency, you might sav, because vou can’t state 
with accuracy how much of this indirect expense 
actually contributed an amount to each product, 
so you have to adopt some rational basis of allocat- 
Ing, is that right. A. Thatsisaionti: 

@. And there is a vanety of methods employed 
in good accounting for allocation of those indirect 
expenses, 1s there? 

A. Yes, but I would not consider it good ac- 
counting unless the method of allocation bore some 
resemblance to a proper allocation based upon the 
creumstances. 

Q. Yes, and in accounting you use different 
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media according to circumstances and what the ac- 
countant in his good judgment thinks is the best 
method to approximate the actual? 

A. That is right. 

Q. It might be labor, it might be value, is that 
right? A. That is right. 

Q. It might be volume? 

A. Right, and it meght be different bases in the 
same operation, as a method of allocating different 
items of cost. 

Mr. Bennett: We are still talking about co- 
products and joint products? [507] 

Mr. Rosenberg: That is right. 

My. Bennett: As distinguished from by-prod- 
ucts. 

@. (Mr. Rosenberg): Assume, Mr. Webster, 
vou have a plant such as the Westvaco plant at 
Newark, and you start with this sea water from 
which the Leshe Salt Company has taken salt. Was 
that process explained to you? 

A. Yes, I understand generally. 

@. And we eall that bittern after the salt has 
been taken cut. Would vou, in the light of the def- 
inition that vou gave of a by-product, be willing 
to assume that this bittern is in itself a by-product 
of the Leshe Salt operations ? 

Mr. Bennett: [f submit that that is wholly un- 
material. 

iim onits | wes tute that over a iv 
mind. 1 want that answer. You may answer it. 

pei liaxvent enoweh inrormation about the 
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process to know. It might be a by-product to the 
manufacture of salt. On the other hand, it might 
not be. 

Q. (Ma. Rosenberg): So you think it is a rea- 
sonable assumption that the primary purpose that 
the Leshe Salt Company has in mind is to get 
salt? 

A. Yes, but it might not be economical for them 
to produce the salt unless they sell the bittern. 

@. And that would be equally true in this plant, 
wouldn't it? It might not be economically feasible 
to produce the magnesium oxide without recovering 
something from the gvpsum, isn’t that [508] true? 

A. That is a possibilty. 

Q. You do not know what the fact 1s in that re- 
gard ? Ne | akey aiken, v0, 

Q. Just assuming this plant—and we start with 
this bittern—was this magnesium process explained 
to vou that precedes the gypsum process and the 
magnesia process ? 

A. Only m a general way. 

Mr. Kaapcke: You mean bromine. 

Mr. Rosenberg: I am sorry. I mean bromine. 

Q. (The Court): You were in the courtroom 
when they were examining in relation to this chart? 

A. Irom time to time. 

Q. Are you familiar with the chart now? 

A. Generally so. 

The Gourt: Procéed. 

Me. Bennett: Your Honor, tor the rocormiael 
wonder if he should not identify this chart with 
some designation. 
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The Court: Very well. 

Mr. Rosenberg: This chart is not in evidence. 

My. Bennett: I would like to have it admitted 
for identification at this time. 

Myr. Rosenberg: I would certainly object to that 
going in evidence because, as I stated before, it is 
not accurate, and it is not complete. 

My. Bennett: Counsel, IT am asking for it to be 
identified. [509] 

Mr. Rosenberg: That is all right. 

Mr. Bennett: Marked as an exhibit for iden- 
tification, because both you and T have referred 
to this chart from time to time. 

The Court: Let it be admitted and marked for 
purposes of identification. 

(The chart referred to was thereupon marked 
Plaintiff’s Exhibit 16 For Identification.) 

Q. (Mr. Rosenberg): Now, in the course of 
your examination, Mr. Webster, Mr. Bennett re- 
ferred to indirect charges which would have been 
incurred if no gypsum had been produced but i 
lesser and unascertainable amounts, and I believe 
you expressed the opinion that in determining cost 
of production that such indirect charges should be 
excluded; is that right? 

A. Well, that was—the point there is that here 
you have a by-product, or we are discussing a by- 
product which might or might not be saved and 
sold. Accordingly, it seems to me that you are justi- 
fied in determining the cost of a product on the 
basis of the items that you can identify and ascer- 
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tain as being directly related to the saving and 
scHing of that product, as compared to discarding 
it. It is my contention that in most cases if you have 
items of the type that are referred to there they 
may be identified and considered direct charges 
into somewhat nebulous overhead items or indirect 
items, Which is perhaps somewhat partially ap- 
pheable to the by-product. [510] 

Q. You are not speaking of mdirect charges as 
bemg nebulous merely because as between different 
preduets you have to allocate them on a semewhat 
rational basis, youn would not call that nebious ? 

A. No; merely because it is applicable to by- 
product it is nebulous. 

@. That all depends on what von are talking 
about ? A. Yes. 

Qs S8iiat 1 am irvine to find out ieehethersar 
not vou would state as an expert that any charge 
that has to be allocated for inelusion in cost of 
production of a by-product merely by virtue of the 
fact that the amount has: to be determined upon 
some reasonable method of allocation 

A. Well, [ would say it is objectionable but not 
necessarily totally excludable. It would depend on 


the circumstances, 

Q. Let's go back to the shipping department. 
Assume vou have a shipping department where 
you are shipping several products, and we may 
assume for the moment that one of them is a by- 
product, and that vou keep accurate records of the 
direct labor and expense in the shipment of those 
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various articles, including the by-product, but in 
addition to that you have a shipping foreman, su- 
perintendent, an assistant shipping foreman or an 
assistant general supervisory employee or employees 
who are essential to the proper operation of that 
shipping department, and they actually handle all 
three products, [511] meluding the by-product; is 
it your considered expert opinion that merely be- 
cause you would have to determine the amount of 
that labor reasonably attributable to the by-prod- 
uct by some method, some reasonable method of 
allocation, that the charge is objectionable for that 
reason ? 

A. Well, there are a number of angles to that 
question. In the first place, you have the question 
as to whether those shipping expenses, any shipping 


expenses 
Q. Iam asking you to assume 
A. In the second place, there 1s a question as to 
whether these so-called indirect items would be re- 
duced if you did not have the by-product. 
My. Bennett: We are getting into a very com- 
pleated picture here that is not germane to the 
issue in this case. The question is very conplicated 


and, besides, no matter how able a witness is he 
cannot 

Mr. Rosenberg: My. Bennett, 1f he does not un- 
derstand it IT am sure he will tell me. I don’t want 
to be unfair with the witness and I am sure he is 


trying to be fair with me. 
Mi. Bennett: Your question is complex. 
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The Court: Let us proceed, gentlemen. For the 
purpose of the record, the court is now prepared 
to rule. The objection will be overruled. Proceed. 
Because this contract happens to represent a by- 
product does not exclude methods of allocating cost 
under the case here presented. I have indicated that 
now for the purpose of the record. Now we will 
proceed. 

Mr. Bennett: I am not quite clear as to the 
court’s remarks. 

The Court: Proceed. 

Mr. Rosenberg: Do you understand my ques- 
tion ? 

Mi. Bennett: J wanted the reporter to read the 
remarks made by the court. 

My. Rosenberg: I think the court said merely 
hecause the contract states what is a by-product it 
does not exclide the evidence that is being elicited 
from the witness. 

hie Court: ‘Uhat is exaqgtl, what T said. lied 
more. I sud L was going to allow the widest. lati- 
tude. This is a field of experting accounting and it 
will be helpful to have the record disclose as much 
assistaneems this court Gamecer War that reasonel 
any gone to allow this testimony. 

Ma. Bennett: Your Honor understands my ob- 
jection is as to the form of the question, that it 


was complex 
The Court: Tf there is anything complex 
there anvthing complex about the question ? 
The Witness: I think T understand the ques- 


Is 


toll 
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The Court: He says he understands the ques- 
tion. 

Mr. Bennett: <All mght, if he understands it. 

Mr. Rosenberg: Do you remember the question ? 

The Witness: I would rather have you restate 
it. 

The Court: Reframe your question. 

Q. (My. Rosenberg): Mr. Webster, IT believe 
that the question [513] that I asked you is this: 
That is it your position and your expert opinion 
that where you have a shipping department that 
is shipping out a number of different products, 
one of which is a by-product, and as a necessary 
expense to the operation of that shipping depart- 
ment you have supervisory employees, such as a 
foreman or an assistant foreman and a shipping 
elerk, we will say who is not supervisory but who 
performs general service in relation to the various 
products, including the by-product: Is it your ex- 
pert opimion that because you would have to deter- 
mine the amount of those expenses incident to the 
shipment of the by-product by some method of 
allocation, that it would be improper in determin- 
ing the cost of shipping expense for the by-product 
to inclide any proportion of any general service or 
mdirect charges if we may eall them such ? 

A. I would not consider it improper if it can 
de shown that a portion of those expenses were in- 
curred merely beeause of the shipment of the by- 
product. 

@. Why do you distinguish there, let us assume 
we are only shipping two products, one is a major 
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product and one is a by-product. Let us assume 
that the volume or the quantity of the by-product 
is equal to the volume or the quantity of the main 
product. 

My. Bennett: Just a moment. To keep the rec- 
ord straight, I think my previous objection about 
this being improper cross-examination—the parties 
ave bound by the definition in the [514] contraet— 
will yun to this hne of questionme? 

The Court: Let the reeord so show. 

Mia. Rosenberg: Do you understand the ques- 
tion, or did I get a chance to complete it? 

The Witness: Yes, I understand it. 

The Court: Where there are two products. 

A. That’s right. My answer would be that if 
the volume of the by-product were so large as to 
constitute a major portion or substantial portion 
of the shipping department expense, and it should 
not be possible to figure direct charges specifically 
to the by-product, and a very substantial amount of 
it can be shown under the expense of the depart- 
ment were largely cost of the shipping of the by- 
product, then FT would say to that extent that the 
expenses were attributable te the by-product and 
should be so accounted for. 

Q@. (Mr. Rosenberg): Are you talking about 


direct charges where if we charged that 
A. I don’t care so mueh what the method of 

accounting is. | am talking about charges that are 

attributable to the by-product, or the operation. 
©. For our purposes, assume ina chemical plant 
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they are shipping two produets, one of which is a 
main product and one a by-product. and assume 
also that as far as direct labor that is employed in 
the shipment of those two products accurate time 
card records are kept, and that labor is charged 
directly, and [515] in addition you have a shipping 
clerk, a shipping assistant foreman that divide 
their time without keeping accurate record of it 
between the shipments of the two products, and 
assume further that the quantity or volume of the 
two products is approximately equal, would vou say 
that in addition to the direct charges directly at- 
tributable to the by-product that it would be im- 
proper to charge also a portion of the indirect 
charges, so to speak, of the superintendent and the 
shipping clerk? 

A. I wouldn’t say it would be improper under 
those basic assumptions as a method. However, the 
vay JT should prefer this to ascertain whether or not 
you should save and sell a by-product as compared 
to discarding it at some point in the process, and 
you would then charge against the by-product only 
those expenses which you would not have if you 
did not save and sell the by-product. 

Q. Mr. Webster, if you were going to determine 
as a practical matter in a chemical plant whether 
it was economical to save and sell a by-product vou 
would take into consideration all expenses that 
are meident to processing and the sale of that by- 
product, wouldn’t you? A. Yes. 
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Q. That is something which is a matter of ac- 
counting and is impossible to ascertain accurately. 

A. In minor cases perhaps, yes; generally, L 
think not. 

Q. Well, let’s forget about by-products, for the 
moment, and [516] say you had a plant that is pro- 
ducing 10 co-products, and you are trying to de- 
termine how much your expense, your general over- 
head and your indirect charges will decrease if you 
discontinue one of those products. That is some- 
thing that is a practical impossibility from an ac- 
counting viewpoint, is it? 

A. I think not. 

Q. Surely, with accuracy. 

A. Well, in minor respects, yes, but in major 
items, no. 

@. What do you ¢all major items and what do 
you eall minor items? Let’s take a conerete ex- 
ample, I believe you have conceded that in the case 
of a co-product general and administrative ex- 
pense is a proper item to include in determining 
cost of production, have you not? 

A. No, FE have not. 

Q. You have not. 

A. It ts something done, but it is not always 
done. 

Q. It is good accounting practice 

A. Well, generally vour administrative expense 


is such a broad term, [ think there is a definite 
method as to the subject of general and adminis- 
trative expense. 
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@. All right, I will be more specific. Say you 
had a plant that is producing 10 products, all joint 
products, and you have got a plant superintendent 
and an assistant superintendent, and you are try- 
ing to decide whether you are going to discontinue 
the production of one of those ten products. You 
can't tell [517] me how much of the expense of the 
shipping plant, say, will be decreased by the elim- 
ination of that one product, can you? 

A. That would depend upon the circumstances. 
In some cases you might. 

@. As a general rule it would be impossible to 
determine, wouldn’t it? 

A. If one were a minor product you probably 
could; if it were a major product, I think you could 
make a pretty good estimate. 

@. In other words, you feel as an accountant 
you could tell if you were going to discontinue one 
of ten equally main products, do you, you could 
tell your general and administrative expense would 
come down as a result of that? 

A. J would say you could make a pretty good 
estimate. 

@. You could make an estimate, but it would be 
unascertainable from an accounting point of view ? 

A. Precisely, yes. 

@. That is the language that is used in here, 
that 1s typical of the type of expense that would 
probably continue but in somewhat lesser and un- 
ascertainable amounts ? 

Mr. Bennett: Just a minute. Let’s keep the rec- 
ord straight. 
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Mr. Rosenberg: J am talking about 
Mr. Bennett: Your question said, ‘‘That is the 


language used here.’’ 

Mr. Rosenberg: ‘The language that you read to 
the witness: 

The Court: We will take a recess. 

(Recess.) [518] 

Q. (Mr. Rosenberg): Mr. Webster, to go back 
to shipping, would this be true, that assuming gvp- 
sim is a by-product, if you had a separate shipping 
department and in that shipping department you 
had a foreman and an assistant foreman and a 
shipping clerk and they devoted their time exclu- 
sively to the shipment of gvpsum, you would not 
question the propriety of including the expense 
of those employees in determining the shipping 
expense of the gypsum, would you? 

A. No, because under those circumstances the 
items would both be ascertainable and directly ap- 
plicable to the product. 

Q. Going back to the assumption of co-produets 
again, 1f you had, we will say, three products be- 
mg shipped out of the shipping department, you 
would inelude in the shipping expense for those 
three products some proportionate share for each 
product of the supervisory employees, making vour 
allocation on some rational basis, would vou ? 

A. That would be a proper method if you ac- 
counted for shipping expenses that way. 

Q@. Let us take another example of this type of 
expense, Let us take laboratory and assume that 
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at the Westvaco plant at Newark a laboratory is 
conducted for the purpose of testing and analyzing 
samples of the various products that are produced 
at the plant, including gypsum, and as to gypsum, 
for the purpose of testing the product to see that 
it comes up to the specifications of a contract gov- 
erning the sale of the product: would [519] you say 
that it would be improper to include in the cost of 
producing gypsum a reasonable proportion of the 
expense of the laboratory in which these services 
are performed for gypsum? 

A. Speaking of gypsum now as a by-product? 

Q. Yes. 

A. I would say that it should not be charged to 
the by-product unless it was ascertainable in amount 
and definitely attributable to the by-product. 

Q. But if you have a number of co-products 
your opmion would be different, would it? 

me Chat is correct. 

(. And if you keep accurate time records of the 
time devoted to each of the products which are 
tested and analyzed and worked on in the labora- 
tory, Including gypsum, and again assuming: that 
it Is a by-product, then you have certain indirect 
expense such as a superintendent chemist who has 
supervision of the laboratory and you allocate the 
expense of his salary between the various products, 
including gypsum, im proportion that the direct 
labor charges attributable to each produet bear to 
the whole, would you say that that would not be a 
proper accounting practice? 
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Mr. Bennett: In a by-product? 

M1. Rosenberg: I have said that, Mr. Bennett. 

My. Bennett: Thank you. 

A. Well, we go back to the same standard, keep- 
ing in mind, as [520] we already have said, there 
are several possible methods of accounting, but the 
standard by which I am inclined to judge the prob- 
Jem we have before us is whether or not the charge 
is ascertainable and directly and solely attributable 
to the production of the by-product, and under the 
circumstances which vou have mentioned [ would 
say that the direct laboratory expenses were def- 
initelv attributable to gypsum, if the accounts were 
so kept, that the overhead expenses which would go 
on anyway, regardless of the production of gyp- 
sum, would be very questionable and should not be 
charged unless they can be ascertained. 

Q. Where you stated there were several differ- 
ent methods, then I assume you will agree that 
some other good accountant night have a contrary 
opinion and might feel that those indirect expenses 
should be ineluded, is that true? 

A. We have already pointed out that there are 
humerous methods referred to in texts on account 
for by-products, but that the important thing is to 
adopt the one which seems suitable in the individual 
case. 

Q. So that some other reputable certified public 
accountant might hold a view that is contrary to 
yours, isn't that true# 

A. 1 would consider that a possibility, certainly. 
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Q. There are text writers and persons who have 
written treatises on the subject who hold to the 
opinion that in the case of a by-product which re- 
quires processing for the purpose of [521] making 
it a commercial product, you should determine the 
cost of production in the same manner as you 
would determine the cost of production for a co- 
product, isn’t that true? 

A. Well, as I have already stated, I think that 
those methods are applicable only when your prod- 
uct actually is not a by-product at all but actually 
Is a co-product. 

Q. Well, it is very difficult to distinguish and 
determine in a particular case what is a true by- 
product and what is not for accounting purposes, 
isn't it, Mr. Webster ? 

A. Well, there must be borderline cases. There 
are some cases where it 1s not difficult at all to 
distinguish and there are others where it may he- 
come difficult to distinguish. 

@. And in a chemical plant where you start 
with this bittern water and recover from it first 
bromine and then in another process you recover 
evpsum and then in another process you recover 
Inzenesia, 1t is conceivable that for accounting pur- 
poses those could all be treated as co-products, 
isn t it? 

A. I can hardly answer that question based on 
the hmited information I have about the processes 
and the products. It 1s conceivable that that could 
be true. Whether it is true or not, I do not know. 
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Q. I beheve your attention was directed to this 
exhibit F and the defendant’s answers to plaintiff's 
interrogatories. I think your attention was directed 
to the item fuel oil, and your commented on the 
fact that it appears that in the period [522] 1945- 
1946 there was a charge of 1 per cent per ton and 
at a preceding period there was no charge, and | 
believe—and if I am incorrect, please correct me— 
that you stated that you would deduce from that 
that there had been some change in accounting 
methods in the two periods, is that mght? 

A. No, no, what I mean to say was there might 


have been a change in the nature of fuel used in 
the process but there might have been a change in 
accounting method. It could be the result of either. 

@. Let us assuine, Mir. Webster, that that charge 
in the second period did not occur in the first period 
and did accur in the second period by reason of 
circumstances beyond the control of the producer. 
Then that would be an increase in cost to the pro- 
ducer, wouldn’t it? 

A. Let me asstune some eicumstances i an- 
swering that question. Assume that the ordinary 
fuel was natural gas, that the natural gas was not 
available during the second period but had been 
available during the first period. If it had been 
necessary for them to use fuel oil instead of eas 
in the second period, presumably that would be an 
addition to their costs for that period. Whether 
it would be an addition to the cost properly allow- 
able under this contract might be subject to ques- 


tion 
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Q. No. Pardon ime. 

ANy because of the fact that it might be nec- 
essary for comparative purposes to assume some 
similar charge in the first [523] period in order to 


avoid distortion of the comparison. 

Q@. But from a strictly aecounting viewpoint 
vou would say, then, that the cost of production in 
the second period increased as compared to the first 
period, whether or not it is an increase that would 
be allowable under the contract? 

A. Yes, If it costs them more to use fuel oil 
than it would have cost them to use gas, if that was 
not available, that would be true. 

@. Would you say this as an accountant, and 
being abstract again, that any new expense and 
additional expense that arises in the course of the 
manufacture of the product by reason of a change 
mn circumstances that did not exist in a prior period 
would, as a matter of accounting, represent an 1n- 
crease in cost of production in the second period as 
compared to the first period? 

A. You are speaking now of a cost of produc- 
tion of the by-product ? 

©. Yes. 

\. ‘Then I would say yes. If the cost were di- 
rectly attributable to the by-product. 

@. Yes. In other words, if it is a cost which in 
your opimon is a proper cost to be included in de- 
termining the cost of producing the by-product. 

A. Yes, that seems a correct statement. 

@. In your testimony yesterday regarding taxes, 
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IT think there [524] is an error in the transcript 
and I would lke to give you an opportunity to 
correct your answer. 

Mr. Bennett: What page? 

Mr. Rosenberg: Page 491, line 10. 

Q. Speaking of taxes, you stated, ‘‘ However, if 
the allocation were on the basis of value, there might 
be a serious objection to it,’?’ and I beheve vour 
testimony was ‘‘there might be no serious objection 
fort, isn © Mat corrects A. Thatms commees 

Mr. Rosenberg: We may consider the transcript 
corrected, may we, Mr. Bennett ? 

My. Bennett: Yes, and I might say IT think we 
both agree there are numerous other corrections 
that we will make in due time, counsel. 

Mr. Rosenberg: Yes. 

Q. As far as taxes are concerned, where vou 
have a chemical plant where there are various 
units in this plant for tax purposes, they are as- 
sessed as a whole ordimarily, are they not, Mr. 
Webster ? 

A. I could not answer as to the procedures 
that an assessor would use in that situation. It 
might be assessed as a whole. Frequently they ais 
assessed by reference to imdividual items m tne 
plant and [| think a breakdown could be obtained 
from the assessor if it were requested. 

@. Let us say property taxes are assessed on 
the plant as a [525] unit, and assume also that it 
is possible to segregate the entive plant and divide 
it into separate units, exclusively devoted to the 
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production of separate products, and having done 
so, that you allocate the total tax between the 
several units in the relation that the plant values 
of the separate plants bear to each other. Do you 
believe that that might result in a reasonably ac- 
curate result? 

A. Probably more information would be neces- 
sary, but along those lines it seems an accurate 
result could be obtained. 

@. In the course of your testimony regarding 
the charge of this bittern, you stated, at page 481, 
line 7, of the transcript, as follows: 

Tt would seem to me that the purpose of using 
bittern as vou have described it would be to pvo- 
duce the main product and not the by-product and 
I would not be inclined to allocate any of the basic 


Z 


material costs to the by-product.” 

Now, that assumption was not based upon any 
actual or factual knowledge of the processes of this 
plant, is that true? 

A. That is true. It was based upon the assump- 
tion that gypsum here is a by-product. 

@. Let us assume this, Mr. Webster: Let us as- 
sume that this plant at Newark is producing bro- 
mine, gvpsiim, and magnesia products, and let us 
assume that there was a contract covering the sale 
of the magnesia products, in which contract the 
price to be paid is dependent upon the cost of pro- 
ducing the [526] magnesia preducts, and let us as- 
suine that you were employed by the buver under 
that contract of the magnesia products to determine 
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the cost of production of magnesia and, conse- 
quently, the price that your chent is going to pay 
for it, and assume that you went over the books 
and records of the seller and you found that all 
general expense, all supervisory expense, all over- 
head expense, all indirect charges were charged to 
magnesia and no portion of it charged to gypsum 
or to bromine. Do you think that as an expert ac- 
countant, and having in mind the service to your 
chent, that you would approve of that method of 
accounting and would you approve the magnesia 
being burdened with all overhead and all indirect 
charges, or would you be inclined to take the posi- 
ticn that inasmuch as the gypsum is being pro- 
duced in the plant, it should bear some portion of 
those charges and that your cheent should not be 
obliged, through the purchase of the magnesia, to 
pay them all? 

A. Your first question would be the provisions 
of the contract under those circumstances, and pre- 
sumably the contract would indicate what assump- 
tions were to be made in the determination of costs. 
However, in the absence of that, if magnesium 
oxide were the main product of this process and 
the other products were by-products, [ should ex- 
pect the cost of the main product to be reduced by 
the amount recovered from the sale of the by- 
products. 

Q. Let us assume that you found out that the 
same seller had a [527] contraet for the sale of the 
eypsum where the pce of the gypsum is depend- 
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ent upon the cost of producing the gypsum, so that 
it becomes necessary for the purpose of that con- 
tract to determine the cost of producing the evp- 
sum. Now, under those circumstances and having 
in mind that the cost of production of gypsum must 
be determined, would you, in serevice to your client, 
approve an accounting setup whereby your client, 
as the buyer of magnesia, would be saddled with 
all the overhead expense and indirect charges of 
this chemical plant? 

A. If the gypsum were a by-product, and if the 
cost of production of the main product has been 
relieved of either the proceeds from the sale of the 
by-product or the cost directly attributable to the 
production of the by-product, I think there would 
be no ground for complaint. 

Q. But you would insist on the aggregate recov- 
ery from the gypsum being treated as a reduction 
in the cost of the magnesia ? 

A. Kither the aggregate recovery or the direct 
cost, 

Q. But you would be perfectly willing for your 
client to pay a price for the magnesia based upon 
a cost of production which ineludes all overhead 
expense and all indirect charges in the plant, would 
you? 

A. If that were the main product, and if the 
so-called overhead did not include items directly 
applicable to the by-product. 

Q. May I just ask vou this, Mr. Webster: Do 
vou have readily available any treatises or texts or 
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papers in which any [528] accounting authority 
has expressed the view that where you are going to 
determine the cost of producing a by-product it is 
unproper to include overhead expense and indirect 
charges ? 

A. The difficulty with texts m general is that, 
in the first place, they are frequently written by 
college professors or others who are interested 
largely in the theoretical aspects rather than the 
practical aspects of the situation; and secondarily, 
they are trying to cover so many phases of the 
situation that they do not cover any one phase 
adequately. [ have read numerous treatises on cost 
accounting and related matters. Many of them have 
no relation whatever to by-product accounting )e- 
cause it is a relatively minor phase of the science 
of cost accounting. 

Furthermore, citation of those texts would not 
be very helpful because it 1s generally impossible 
to determine under what circumstances the texts 
were written. There is no way of determining what 
the author had in mind when he made a certain 
statement. The thing that is most apparent from 
reading texts on cost accounting and what vou can 
find about by-product accounting is that the usual 
attempt is to cover the field very generally, pre- 
sumably for the purpose of touching upon various 
phases of the problem and perhaps stimulating 
the thinking of students im relation to those prob- 
lems. And I againot prepared to cite an; partieular 
text or article which would be particularly helpful 
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in the determination of the problem we have in 
hand. 

Q. So that you do not have anything of that 
sort ? A. No. 

Mr. Rosenberg: IJ think that is all. 


Redirect Examination 

Q. (My. Bennett): Lf, Mr. Webster, your chent 
was the purchaser of a by-product where the con- 
tract or arrangement between the parties provided 
that the cost of that product to the purchaser, your 
client, should be based in connection with the actual 
cost of production or the cost of manufacture of 
the by-product, state what items you would consider 
proper in an accounting point of view to be in- 
cluded in the cost of production or cost of manu- 
facture. 

Mr. Rosenberg: 1 object on the ground it has 
been asked and answered and it is not proper cross 
examination and on the further ground when I 
asked the withess a question about the contract he 
said he would have to see the contract. 

Mie bennett. 1 our Honor that is “hardly sco 
rect. Counsel asked, and Your Honor noted the 
last questions all had to do with a hypotheticai 
situation where this witness 


The Court: I will allow him to answer the ques- 
tion. 

A. In determining the cost of a by-product un- 
der the contract 
Mr. Bennett: The cost of production. 

A. The cost of production of a by-product. 
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Q. Or cost of manufacture. [530] 

A. I should consider as apphcable to that prob- 
lem those costs which were directly and solely at- 
tributable to the production of the by-product and 
were identifiable or ascertainable as such. 

Q. You would exclude other items of cost? 

A. I would exclude items which did not fall 
within that definition. 

Mr. Bennett: J am doimg this to be of some aid 
to the Court in summarizing the witness’ testimony 
in line with the cross examination. Will you take 
Exhibit E of defendant’s answers to interroga- 
tories ? 

The Court: What page? 

My. Bennett: This is Exhiht E—if you wish 
ine ro) tin to it; 1 will, 

Q. Weeping in mind the identification or classi- 
‘ication of the items of charges for the two year 
comparative period, namely, the vear 1948 with 
the year 1942 and also the explanation of the 
manner of determining or measuring the costs as 
appears on the left column, will you state what 
items of increase, if any, shown for the vear 1945 
would be included under your view and experience 
as proper to be inchided in the increase, the aetual 
advance m the cost of production. 

Mr. Rosenberg: Just a moment. Are vou offer- 
ing that in evidence? Are yon going to have the 
sme areument we had about F? [531] 

Mr. Bennett: I am referring the witness now 
to Kxhibit FE of the defendant’s answers to plain- 
tiff’s interrogatories, Your Honor. 
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Mr. Rosenberg: This is not in evidence. 

Mr. Bennett: Well, IT will offer this Exhibit E 
in evidence as the plaintiff’s exhibit next solely for 
the purpose of showing the claim and representa- 
tion and statement of the defendant in answer to 
plaintiff’s interrogatory as to the claimed or al- 
leged items of cost of manufacture pertaining to the 
product in question and the contract in question 
for the year 1943 over the year 1942. 

The Court: Let it be admitted and marked. 

Mr. Bennett: And the explanation as given in 
the right-hand column by the defendant. 


(Exhibit E to defendant’s answer to plain- 
tiff’s interrogatories was received in evidence 
and marked Plaintiff’s Exhibit 17.) 

PLARNVITRE’S ESRB? Nor 17 


Year Year 


9. 1943 1942 
(a) $2.71 $1.93 
(b) Labor—Operations ay) .26 Actual time card dist. 
Labor—Repairs “16 .12 Actual time card dist. 
Comp. Ins. & S.S. Taxes .03 .02 Follows Labor 
Materials—Operations 02 —..... S’room req. & Direct Purch. 
Materials—Repairs 7 .06 S’room req. & Direct Purch. 
Bittern (1) .20 .20 Arbitrary Allocation 
Water 01 .... At cost—measured 
Power ALS .15 At cosi—measured 
Fuel 14 .10 At cost—measured 
Overhead (20) o2 A2 Allocated—Lahor basis 
Taxes, Ins. & 
Depr. (3) 49 41 Allocated—% roughly 
Inter-depart- based on plant value 
mental charges 0] .... At cost 


Ship. Expense (ay alle) 10 Actual cost plus pro-rate of 
Misc. Ship. Expense 
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Year Year 


9. 1943 1942 

(c) (1) Gypsum 20 .20 per ton 
Bromine 16.60 15.80 per ton 
Magnesia Ral .96 per ton 

(2) Gypsum 5.3% 5.056 
Service Accounts 2.7% 2.9% 
Lime 11.6% 7.99 
Ethylene Dibro- 

mide 17.1% 16.3% 
Magnesia 63.39%  67.99¢ 

(3) Gypsum 8.1% 7.1% 
Service Accounts 2.2% 2AGe 
Lime 20.296 2a 96 
Ethylene Dibro- 

mide 112% 18.7% 
Magnesia 93.39% 48.8% 

(4) Gypsum 3.79 6.2% 
Lime W.1% 14.7% 
Ethylene Dibro- 

mide 4.6% 4.867 
Magnesia 806% T1.3% 


Mr. Rosenberg: Mr. Bennett, isn’t this going 
to be a reiteration ? 

Ma. Bennett: ‘No, it 1s not. 

The Witness: The first item, labor-operations. 
shows a cost here of 26 cents and 39 cents based 
on the actual time card distribution. 

Q. How mueh is the inerease ? 

A. That seems to justify an increase of 13 cents. 
My testimony, [532] of course, is based upon the 
acceptance of these figures as being a correct state- 
ment of what they purport to indieate. 

Labor-repaivs jiere indicate an increase of 4 
eents. Compensation msurance and social security 
taxes which is stated **Follows Juabor,” I presume 
that means it 1s a direct charge, increase 1 cent. 
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Materials-operations based on company requisi- 
tions and direct purchases show an increase from 
zero to 2 cents. Assuming again that there were no 
materials of that nature in the earlier period and 
that there is not a change in method of accounting, 
the 2 cent increase would appear to be allowable. 
However, 1f the comparable items in the earlier 
period were charged to some other account and 
should have been charged here, then the item should 
be entered in the 1942 column for the purpose of 
determining how much increase would be allow- 
able, so with that qualification the increase of 2 
cents may be allowable. 

Q. Next item. 

A. Material repairs, an increase of 1 cent ap- 
pears to be all right. 

Bittern, there is no change. Water, there is an 
increase of 1 cent, which appears to be a direct 
item. However, there is no item in the 1942 column 
and it again raises the question as to whether there 
may have been a change in the method of account- 
ine. [933] 

Q. But on the assumption that there was not. 

A. The 1 cent woud certainly be allowable as 
a cost item if it actually represents an increase. 
Power, increase 3 cents. This appears to be all 
right. Fuel, increase 4 cents, which appears to be 
all meght. Overhead 

Q. Just a minute. In relation to overhead 

hestourt. “it this to do swvith labor® 

Mr. Bennett: What did you sav, Your Honct? 
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The Court: On the labor basis? 

Q. (Mr. Bennett): Assuming in relation to the 
items listed there as overhead, that item of over- 
head, that charge would have been incurred if the 
by-product had not been produced but in lesser 
and unascertainable amounts, would or would not 
that be included as cost of manufacture o1 the 
amount of any increase for the year 1943? 

A. I think any item of this nature to be in- 
cludable should be included on the basis of iden- 
tification and ascertainment of the amount and, ac- 
cordingly, based on the information before me at 
present, [ would be inclined to exclude it. 

Q. I will ask this specific question and J am 
referring now to the statement of the defendant, 
Your Honor, on page 7 of the answer to interro- 
gatory 10(g), the second sentence of 10(g¢) on page 
7. Assuming that those overhead charges listed 
there would have been incurred if no gypsum had 
been produced but in a lesser and unascertainable 
amount, would any increase in that [534] item be 
included or should be included ? 

A. In my opinion, no. 

Q. What is the next item? 

A. ‘Paxes, Insurance and depreciation which im- 
creased 8 cents. 

Q. Assuming that that insurance relates to In- 
surance other than social seceurity and compensa- 
tion insurance you referred to and allowed in- 
ereased 1 cent in that period. State whether that 
would be allowed and if dependent upon any con- 
dition, what condition. 
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A. Well, it represents—— 

Mr. Rosenberg: Just a moment: If you are go- 
ing to write down any figures on that assumption, 
Mr. Bennett, I will object to the question on the 
eround that there is no foundation for that as- 
sumption. It assumes something that is not in evi- 
dence. This witness is on redirect examination and 
be is an expert witness. 

Mr. Bennett: Well, I will reframe the ques- 
tion. Perhaps I can avoid the objection. Assuming 
that there is an increase in insurance in the amount 
of 1 cent in that period, state whether or not that 
should be included. 

Mr. Rosenberg: I object to that on the ground 
it assumes something not in evidence. 

Mr. Bennett: Counsel, so we can get along 
here and save time, I will ask you to stipulate if 
it is not a fact which should, I think, be before the 
Court, that in this summary of [535] charges that 
you furnished to the plaintiff after the case was 
filed and concerning which you introduced a letter 
yesterday to Mr. Kaapcke, shows that you claim 
that for the year 1943 there was an insurance cost 
for the gypsum operation, an merease of 1 ceni 
over the preceding calendar year. 

Mr. Rosenberg: My. Bennett, I am not going 
to stipulate as to what the contents of a written 
document are, because the written document is 
the best evidence and you don’t require any stipu- 
lation from me. If you want to offer that in evi- 
dence you are perfectly free to do so. You told me 
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the other day I was resorting to a trick. You have 
got that in evidence. If you want to put it in, you 
are free to put it in but don’t ask me to stipulate 
what is contained in a written communication that 
T furnished to you because the written document is 
the best evidence of the information that was fur 
nished to you. 

Mr. Bennett: Well, I thought we could ask 
counsel to stipulate 

The Court: Where is the written communica- 
tion? 

Mr. Bennett: Right here. The communication 
that they gave to us outlining these matters. 

The Court: Very well. Read from that. 

Mr. Rosenberg: He ean offer it in evidence. I 


yo 
° 
= 


have no objection. 


My. Bennett: I see his purpose. 

The Court: What is the objection to offering it 
mm [586] evidence? 

Mr. Bennett: Your Honor, I don’t want to be 
bound by 

The Court: It is luted to that, of course. 

Mr Gennett: All might. 2 will offer it, this 
document entitled “Westvaco Charges Per Books 


to Cost of Production of Gypsim,"’ consisting of 
five pages which the testimony already has re- 
ferred to as being information which the defend- 
ant furnished to the plaintiff after the suit was 
filed and [ offer it merely for the purpose of 
showing the charges claimed by the defendant and 
the costs alleged and asserted by the defendant for 
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the calendar years 1937 to and including the vear 
July 1, 1945 and to June 30, 1946. T am not offer- 
ing it as evidence of the truth of the faets or fig- 
ures shown upon the document, Your Honor, but 
to overcome the objection that counsel has te my 
request for a stipulation so we may proceed with 
the testimony of this witness. 

Mr. Rosenberg: Just so the record may be 
clear, should be clear, T want to state that we ob- 
ject to any evidence relating to costs in the ealen- 
dar year 1937, the calendar year 1938, the period 
from July 1, 1939 to June 30, 1940 and the period 
from July 1, 1940 to June 30, 1941, on the ground 
it is incompetent, irrelevant and immaterial and 
has no relation to any of the issues in controversy. 

Mr. Bennett: I think that objection should be 
overruled because the testimony of this witness 
is not referring to that [537] period of time and if 
and when those matters are to be coneerned, and 
they may well be concerned, Your Honor, we ean 
dispose of the question when it arises. 

The Court: IT will allow it in subject to a mo- 
tion to strike and over vour objection. 

(**Westvaco Charges Per Books to Cost of 
Production of Gypsum’? was received in evi- 
dence and marked Plantiff’s Exhibit No. 18.) 


Prectenclion of Cpu 
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Q. (Mr. Bennett): Assuming that for the pe- 
riod of the calendar year 1943, the costs of insur- 
ance increased on the claimed, or attributed to evp- 
sum operations or properties increased 1. cent, 
should that be included ? 

A. Assuming that the item was allocated as be- 
ing attributable to the gypsum operations and the 
basis of determining it is fair, then it may be con- 
sidered a direct charge to gypsum and should be 
allowable. 

@. Those conditions that you have just men- 
tioned, however, would definitely affect that ques- 
tion, whether or not they should not be meluded? 

Pee Y CS. 

Mr. Bennett: J am going to put up here, Your 
Honor, or down here, that item of insurance in 
question. (Indicating on blackboard.) 

The Court: It is now about 12:00 o’clock and 
we will take a recess until 2:00 o’clock. [538] 

Mr. Bennett: Your Honor, before you leave, 
may I ask a question? This witness has to leave 
he has a very important engagement across the 
Bay that I noted to Your Honor yesterday. May 
T ask whether he could be called back out of order? 

The Court: You will get me all out of order. 
The Court excused a witness before he concluded 
his testimony. Now, we are excusing another wit- 
ness. How am I to follow his testimony ? 

Mx. Bennett: I was wondering if we could not 


accommodate the witness. 
The Court: I will remain here until you con- 
clude with him. How much time do you want? 
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Mr. Bennett: I should say 5 or 10 minutes at 
the most. 

The Court: Proceed. We will finish with him. 

Q. (Mr. Bennett): The next item is taxes. As- 
suining that the taxes on the real and personal 
property affecting the alleged claim for the gypsum 
operations is the same in the two periods 

A. There would be no adjustment. 

Q. In the case of depreciation, that the claim 
caused by depreciation for the calendar year 1942 
was 38 cents and the calendar year 1943 was 45 
cents and assume the depreciation was on the 
straight line method of caleulation, state whether 
or not that item of claimed increase could be in- 


cluded. 

A. JI think it should be proportionate to the pro- 
duction. In [539] other words, if there was a sub- 
stantial change in tonnage between the two periods 
that should be taken into consideration. 

q@. Assuming that the tonnage of gypsum in the 
second period, namely, the year 1943, was 23 per 
cent less and the basis of the figuring or clanning 
depreciation was on the straight line, so-called 
straight line basis, then state whether you think 
that would be proper to include. 

A. Can you tell me whether the amount of the 
straight line depreciation went up as between those 
(WO Vieals % 

Q. Assuming for the calendar year 1942 there 
was a depreciation claim of $12,211.68, and for the 
calendar year 1943 there was a claimed deprecia- 
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tion of $11,099.35, or more than a thousand dol- 
lars decrease in the amount claimed for the second 
period. 

A. ‘Then I should think there would be no in- 
erease and possibly a small decrease. 

Q. Next item. 

A. Next item is interdepartmental charges which 
are not explained and are stated to be at cost. If 
they are directly attributable to the manufacture 
of gypsum, the increase of 1 cent would probably 
be allowable but it would require explanation as 
to the nature of the charge. 

Q. Assuming that that particular item = if 
charged would have been incurred if no gypsum 
had been produced but in a lesser and unascertain- 
able amount, what would you say as to whether 
it should be included ? 

A. Then I think—— 

Mr. Rosenberg: I object to that. No foundation 
for that. The witness just said it would prove to 
him this was a direct charge. 

The Witness: It is stated to be at cost, which 
would imply it is a direct charge, which would be 
allowable. I don’t know the nature of the charee. 

Q. (Mr. Bennett): Whether or not you would 
allow that would depend on whether it was a di- 
rect 

A. Whether it related specifically to the pro- 
duction of gypsum; also, there is the same qualifi- 
eation as to whether it was accounted for in the 
same way in depreciation on the preceding period 
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because no charge appears in the preceding period. 

Q. Next item. 

A. Next item, shipping expense in which there 
is no change. 

Q. Now, with the addition of the items that you 
have thought should be includable, it would show 
an increase over those two years of 29 cents, 
would 10% A. That is correct. 

Q. The inerease of the second year, 1948, over 
the previous year, 1942, would be 29 cents and then 
there is the item interdepartmental water, 1 cent, 
and insurance, 1 cent. A. Yes. 

@. And they should be included without discus- 
sion of it further [541] and the other things, the 
further faets which you mentioned. A. Viwe 

Q. Wall you quickly turn to Exlnbit F of the 
plaintiff’s interrogatories, which is already im evi- 
dence. 

Mx. Rosenberg: 1 will submit this was gone into 
on direct examination and it is being re-asked only 
for the purpose of making a display on the black- 
board, | assume. 

My. Bennett: Well, I thought it would be of 
aid to the Court. 

re Court: Tl ittiewas cone into, you lagen 
record. 

Mr. Bennett: It has not been gone into with 
specific reference to the figures. It is coneeivable 
on the argument we could spell it out, but there 
may be a dispute about the facts. | thought we 
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could have them definitely determined by the wit- 
ness’ testimony. 

The Court: Well, I think we are going over 
this testimony unnecessarily. We have every figure 
here that has been developed so far. 

Mr. Bennett: Well, all right, Your Honor, if 
vou don’t wish—the second period has to do with 
the third price increase. I thought the witness’ 
testimony would be specific. 

The Court: T am sure you gentlemen, neither 
of you, will overlook anything. 

Q@. (Mr. Bennett): Mr. Webster, in dealing 
with the accounting methods to be applied in any 
particular situation, wherein [542] the conditions 
might vary, state whether or not m the determina- 
tion of the method of accounting whether there are 
certain underlying, well established accounting prin- 
ciples that should be applied. 

A. Well, yes, it seems to me whether there are 
accounting principles or not, there are certain 
standards that should be applied. In this type of a 
problem accounting should be considered as a tool 
of management; one of the basic functions of ac- 
counting is to furnish management with mforma- 
tion from which management can make important 
decisions. Tf a decision to be made by management 
is whether to save and sell a product which would 
otherwise be waste or to discard it at some stage 
in the process, then it seems to me that informa- 
tion should be developed from the accounting sys- 
tem to indicate the cost of saving and selling that 
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material as against the cost of discarding it at 
some point. 

Also, it seems to me where you have a contract 
between two parties relating to the furnishing of 
a product that where the cost of that product is an 
important element in the contract, that the selling 
party, the producing party is under a certain obh- 
eation to include in his cost only the costs that 
specifically relate to the production of that prod- 
uct and not unrelated costs, and that in the fourth 
place, where an increase or decrease in the cost of 
a product is an unportant factor, that it is highly 
important that the same method of accounting be 
followed in both periods which are under consid- 
eration in order that you may here show increase 
or decrease resulting from a change in the method 
of accounting rather than from a change in actual 
cost production. 

Q. Directing your attention to the chart which 
is Plaintiff’s Fxhibit for identification 16, assum- 
ing that in the manufacture of the primary product 
from which product it 1s necessary to remove an 
impurity or a substance the removal of which is 
necessary to produce the primary product and that 
substanee removed is the thing that is further proc- 
essed for sale; state whether or not, in your opin- 
ion, that would constitute a by-product or a co- 
product. 

Mr. Rosenberg: I object to that on the ground 
it is assuming something not in evidence and it is 
not proper cross examination and it assumes a 
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fact—if yon want him to assume that there is a pri- 
mary product, tell him what it is. What is the 
primary product? 

Mr. Bennett: JI thought I could do that the 
other way. 

Q. Assuming, M1. Webster, that the primary 
product in the manufacture is magnesium oxide, 
that the initial base material which is to be used is 
bittern which has already been described to you 
here, and assuming that to the end that in the 
manufacture of this primary product, magnesium 
oxide, it is necessary to remove the sulphate from 
the magnesia or other chemical [544] compounds 
which otherwise would preclude the manufacture of 
the primary product if it were not removed from 
the base liquor and that that product which is re- 
moved is for purpose of sale further processed by 
drying and grinding and delivering to the cars, 
whether you would consider that product which is 
removed, and subsequently further processed, a 
main product or a by-product ? 

A. It would appear to me to meet the definition 
of a by-product. 

The Court: That five minutes is now nearly 
twenty minutes. 

Mr. Bennett: I think that I am about through. 
There are several other matters. Thank you, Your 
Honor. 

The Court: Now, you wish to ask some ques- 
tions. 

Mr. Rosenberg: I have one or two questions. 
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Recross Examination 

Q. (M1. Rosenberg): These conclusions you 
eave with reference to Exhibit E are based upon 
the assumptions and the opinions that were ex- 
pressed in your direct examination ? 

A. That is corfect. 

@. With reference to the depreciation, | be- 
lieve vou have testified that keeping books of ac- 
count on a straight line basis for depreciation, vou 
can not say is not good accounting practice, but 
vou think that for the purpose of this contract it 
would be better to keep it on the basis you said? 

A. That’s right. That is correct. 

Q. In arriving at your conclusion as to which 1s 
a byproduct you were asked to assume that what Is 
taken out is an Impurity. | presume that would af- 


fect your conclusion 

A. Not necessarily. Whether it was an impur- 
ity or something taken out as an incident to provid- 
ing for another product wouldn't make any great 
difference. 

Q. We are dealing with chemicals now. Assun- 
ine that to get the product which is gypsum you 
have to add something to join up with the sulphate 
in the bittern water to make the gypsum that is 
to be processed, would that affect vour conclusion ? 

A. That would depend on whether that addition 
were for the purpose of removing a substance from 
the main product or for the purpose specifically of 
producing the byproduct. 

Q. Maybe we can get tt ths way: J will ask vou 
something that you answered on cross-examination ; 
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before you, as an expert public accountant, would 
undertake to determine for accounting purposes 
whether this product should be treated as a_ by- 
product or a main product, you would require a 
ereat deal more detailed information than you pos- 
sess at this time, isn’t that correct? 

A. Oh, yes. My information is rather lmited 
for the whole problem. 

Q. You would have to have more information 
than that assumed in the question which Mr. Ben- 
nett put to you? 

A. Yes, except the question that he put me 
rather definitely, [546] comes within the Ime of the 
byproduct. 

Q. But there should be more in consideration 
that would alter your opinion ? 

A. It is possible. 

Myr. Rosenberg: ‘That is all. 

Mr. Bennett: I want to thank Your Honor very 
much for your indulgence. 

(Thereupon an adjournment was taken until 
2:00 o’clock p.m.) [547] 
Wednesday, December 17, 1947, 2:00 P.M. 

The Court: You may proceed. 

Mr. Bennett: Will you take the stand, Mr. 
Flick? 

C. BRUCE FLICK 
resumed the stand, previonsly sworn. 


Mr. Bennett: J am proceeding now, Your Honor, 
with the redirect examination of Mr. Flick, which 
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was interrupted by Your Honor’s indulgence to 
permit the calling of Mx. Webster out of order. 


Redirect Examination 
By My. Bennett: 

Q. Myr. Fhek, I show you herewith plaintiff’s 
Exhibit No. 18 and direct your attention to the head- 
ines on the several sheets that appear on that ex- 
hibit and the segregation of particular items of 
cost or alleged costs and ask upon what basis, 1f 
any, those headings and the classifications were 
made by you. 

A. I have previously testified that I wrote in 
these headings and account titles on the original 
schedules, of which this is a photostat and J took 
those headings and account titles from the head- 
ings and account titles furnished to me by West- 
vaco. 

. Were these items or segreations of the items 
of cost or alleged costs grouped pursuant to your 
own interpretation or by reason of any grouping 
ov classification made by the [548] defendant itself? 

A. The grouping follows Westvaco’s groupings 
and subtotals for groups I think you will find 
checks with the subtotals or group totals in the an- 
swers to the interrogatories. 

Q. The actual figures written in, other than the 
calendar years at the top of the column, were fig- 
ures that were written in, so far as you know, by 
the defendant or some agent of the defendant ? 

A. Yes. 
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Q. This explanatory note on page 3 entitled 
‘“Westvaco, Charges Per Books to Costs of Pro- 
duction of Gypsum, Overhead and General Plant 
Expense,’’ that was affixed on there after you de- 
livered the outline, the form to the defendant and 
prior to the receipt of the document filled in? 

A. That is correct. I did not affix that explana- 
tory note. 

Q. And you assume that that was affixed by the 
defendant? A. Yes. 

Q. I notice that in certain of these pages there 
is written in in pencil certain additional items 
under certain of the so-called title groupings. Was 
that written in or did it appear on the form that 
you submitted to the defendant at the time you 
submitted the form or did it appear afterwards and 
at the time you received it back from the defend- 
ant ? 

A. Well, those additional account titles or cap- 
tions were filled in after I had filled in the origi- 
nal headings. The [549] handwriting is quite clearly 
distinguishable. 

@. Well, the dark handwriting, or that which 
appears to be in ink was written in by whom? 

A. Written in by me. That is the majority of 
these account captions. 

Q. The form that was submitted to the defend- 
ant contained these items that were written in 
in ink that you have described? Be, VOOS. 

Q. The ones written in in pencil were not writ- 
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ten by you nor do they appear on the form as you 
submitted it to the defendant ? 

A. That is correct. 

My. Bennett: I take it, counsel, that we can 
stipulate that those items were added to the form 
under the titles by the defendant, can we not? 

Mia. Rosenberg: I am sure that is true, but I 
will say again for the purpose of the record IL 
ain not stipulating as to anything regarding a docu- 
ment that is not m evidence. 

Mr. Bennett: Well, this is in evidence, counsel. 

Mi. Rosenberg: I thought you put it in for the 
purpose of showing one item in there. 

Mr. Bennett: No, L put it in for the purpose 
of showing, as I explained, the claim of the de- 
fendant for the amounts alleged or claimed by the 
defendant of the costs for these periods shown in 
the summary, these annual penods, and only for 
that purpose. [550] 

The Court: Very well. 

Q. (By Mr. Bennett): State whether or not 
from the classifications given to you by the de- 
fendant and upon which you filled out this form the 
items of taxes, insurance and depreciation were 
classed or listed by the defendant under the title 
or classification as overhead. 

My. Rosenberg: What forms are you talking 
about now ? 

Mr. Bennett: ‘The witness has testified all these 
groupmes, the form he made out for you to fill im, 
was made out with certain classifications which he 


Westvaco Chlorine Products Corp. DST 


(Testimony of C. Bruce Flick.) 
followed from classifications which you had pre- 
viously given. 

Mr. Rosenberg: When and by whom? I would 
like to know that, Mr. Bennett. 

Mr. Bennett: We can develop that. 

Mr. Rosenberg: I think the record shows, uf the 
Court please, we have in evidence at this time a 
statement of the production costs for the period 
from July 1, 1939, to June 30, 1940, and July 1, 
1940, to June 30, 1941, furnished by the defend- 
ant to the plaintiff, and the same thing for the cal- 
endar years 1942 and 1943, and the same thing 
from the period July 1, 1944, to June 30, 194, 
and from July 1, 1945, to June 30, 1946, and all 
of those sheets are in evidence, and I submit that 
they will show the form in which we submitted our 
figures to the plaintiff. I do not think it requires 
any oral testimony at all. [551] 

My. Bennett: If that is so, what harm could 
there be in this witness getting the matter clear 
and succinct before the Court now ? 

The Court: That is the second time counsel has 
indicated that that is in the record. Yesterday he 
repeated the same language. 

Mr. Bennett: It is true we can take the record 
and spell out to Your Honor an answer to this 
question, but it would seem to me it would facili- 
tate an orderly understanding of the point later 
to be made here to have this witness, now dealing 
with a new document which has not been discussed 
yet except as a preliminary basis for a question 
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to the preceding witness, to show (a fact that I in- 
tended to show) that this document, Plaintiff’s 
Exhibit 18, was made out, so far as the classifica- 
tions of items appearing on the form, pursuant to 
the classifications previously given by the defend- 
ant, and my purpose was to show that the defend- 
ant at all times has treated taxes, insurance and 
depreciation, not under the title of overhead, but 
as a separate item. 

Mr. Rosenberg: I will stipulate to that. 

My. Bennett: Thank you, counsel. 

Q. Reference was made, Mr. Flick, during your 
cross-examination to a transaction that you had 
with Permanente Cement Company wherein cer- 
tain of this gypsum purchased from the defendant 
was sold by you to Permanente. When was that 
arrangement [552] first made? 

A. The arrangement to sell the gypsum to Per- 
manente was first made by Pacific with Permanente 
after the construction of the Permanente Cement 
plant, which was in 1940, and this contract with 
Westvaco was made, first, January 29, 1937, so that 
in the first few years of this contract we had no 
arrangement with Permanente. 

Q. Is the contract with Permanente still in force 
and effect or has that ended? 

A. it expired and it is not in force and effect 
any longer. 

Q. Ave you selling gypsum to Permanente? 

A. No, we are not selling gypsum to Perma- 
nente. 


Westvaco Chlorine Products Corp. 589 


(Testimony of C. Bruce Flick.) 

@. In that connection, to clear up one matter, 
you stated, as [ understood, the price you charged 
for gypsum at the Gerlach plant was what? 

A. I think I mentioned a price for gypsum 
for cement retarder at our Gerlach plant at the 
present time as $3.50 per ton loaded bulk on board 
cars at our Gerlach plant. 

Q. If that product was sold from the Gerlach 
plant for delivery into the San Francisco Bay 
Area, there would be added to the base price the 
freight ? 

A. ‘The buyer, wherever he may be located, would 
pay the freight from Gerlach to his destination. 

Q. Do you know what the freight rate is from 
Gerlach to San Francisco Bay Area for Gypsum 
per ton? [553] 

A. Ido not know precisely. I think it is in the 
neighborhood of perhaps $3.80 a ton. 

Q. During your cross-examination the question 
was asked whether or not the building of facilities 
in the manufacture of the byproduct would have 
any effect in your mind in answers given. I will 
ask whether in your opinion as a expert publie ac- 
countant, the building of facilities in the manufac- 
ture of the byproduct, would have any effect in 
your mind in answers given. I will ask whether 
in your opinion as an expert public accountant 
the building of facilities in the nature of additional 
buildings, if necessary, and additional machinery 
for the processing of the byproduct itself, and 
not related to the production of the main prod- 
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uct, would, in your opinion, alter or, for that mat- 
ter, influence the question or determination of 
whether that product produced in that additional 
plant of facilities was or was not a byproduct. 

Mr. Rosenberg: M1. Bennett, your question car- 
ries with it the assumption that it is a plant to 
process a byproduct. You are asking him whether 
or not the fact that you have a plant to process what 
you have already classed a byproduct changes the 
character of the product ? 

My. Bennett: Maybe that objection is good, coun- 
sel. It is an awkward question, in any event. I 
will try to state it another way and quickly: 

Q. Would the building of additional facilities, 
such as a shed [554] or plant, and the additional 
machinery for the processing of a product in and 
of itself, affect, in your opinion, whether or not 
that product was a co-product or a main product 
or a byproduct ? 

Mr. Rosenberg: ‘To which I will object on the 
eround it has been asked and answered. It is not 
proper redirect and it is an attempt to impeach 
the witness. The witness stated on direct examina- 
tion and on cross-examination that one of the con- 
siderations that would influence his determination 
as to whether a product is a byproduct or a joint 
product is the purpose for which the plant was 
constructed. Now, the purpose of this question, I 
guess, is to change that testimony. If it is, L sub- 
mit it 1s improper as an attempt to impeach plain- 
tiff’s own witness. 
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Myx. Bennett: No. 

The Court: I will allow the question subject 
to your motion to strike and over your objection. 
You may answer. 

The Witness: Well, the consideration whether 
a plant was built to take care of the contem- 
plated processing of a byproduct or whether a plant 
might subsequently add equipment for the purpose 
of processing a byproduct does not in itself alter the 
character of the byproduct as a byproduct. The essen- 
tial nature of a byproduct, as I have tried to testify, 
is in my thinking the processing of a material which 
might otherwise be a waste material or something 
which is produced incidental to [555] a primary 
product, and that holds no matter whether the plant 
might be originally laid out to take care of that pro- 
cessing or whether at some later time it might be 
decided to add some equipment to process the by- 
product. 

Q. (By Mi. Bennett): If the plant was built 
for the purpose of producing a primary product 
or a main product, was the fact that facilities were 
also added for the manufacture of a byproduct in- 
fluence or have any effect on your determination 
that such byproduct was in fact a byproduct ! 

A. IJ do not think so. I think that whether a 
product is a byproduct, according to the definition 
of byproduct that I have expressed, depends on 
the nature of the product and its relationship to 
the primary product and not merely on whether 
the plant was built in contemplation of having the 
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byproduct processed or whether some equipment 
might be added at some later time. 

Q. Now, in a situation, Mr. Flick, where in the 
process of the operation of your plant no costs 
for processing are charged against a certain prod- 
uct up to the point of separation of that product 
from the other products, according to your under- 
standing of accounting principles, would that be, 
up to that point, an indication of whether the ac- 
counting was for a byproduct or a co- or a main 
product ? 

A. Well, I have testified that in byproduct ac- 
counting principles, No. 1 is that if it is a byprod- 
uct which requires [556] processing to give it mar- 
ket value, that the first principle is that you do 
not assign as part of the cost of manufacture of 
the byproduct anything prior to the pomt when 
the byproduct is separated out or spht off from the 
main product, and that you then assign only those 
out-of-pocket costs to put that material into mar- 
ketable condition after it has been split off or sep- 
arated from the main product, so that therefore it 
follows as a corollary that if the accounting did 
not charge anything to this cost of manufacture of 
the byproduct prior to the point of separation, why, 
that would appear on the face of it to me to reflect 
the position that the product were a byproduct. 

Q. (By the Court): Where would you say the 
point of separation was here? 

A. As I view the case of this byproduct, gyp- 
sum, the gypsum is not separated until it is filtered 
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out and the filtered cakes, the solids which are fil- 
tered out, are dried and ground and become this 
commercial gypsum. 

Q. What has gone on before is divorced entirely 
away ? 

A. That is divorced entirely away. The liquid 
from the filter contains the magnesium chloride and 
goes on to the major product, the primary product 
of production. 

Mr. Bennett: In this case, counsel for the de- 
fendant has stated that up to this point of separa- 
tion of this filter cake, no processing charges are 
made by the defendant against the product gyp- 
sum, no direct charges. [557] 

@ ‘That would be consistent, at least so far as 
it goes, with your theory of cost accounting for 
a byproduct, would it not? 

A. Yes. If no charges are made prior to the 
point of separation, that is consistent with what 
J have stated to be good accounting for a by- 
product. 

Q. Assuming that this calcium sulphate, which 
is precipitated out of the tluid at a point in the 
process, and which is later dried, ground and de- 
livered, was a co-product, what would be the ac- 
counting procedure for direct charges up to the 
point of separation? 

A. Well, in accounting for co-products or joint 
products, it is customary to charge all of the costs 
to the different joint products. for example, we 
have used as an example our Gerlach, Nevada, 
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plant, where we make, let us say, four products 
from the gypsum rock that comes down from the 
quarry. Now, the rock and all of the costs are 
charged to those four joint products. 
(At this point the grand jury reported to 
the Court.) 

Q. (By Mr. Bennett): Going back for a mo- 
ment to the chart, Plaintiff’s Exhibit for iden- 
tification No. 16, as I understood, Mr. Flick, to the 
bittern water is added the calcium chloride; is 
that your understanding of this process? 

es: 

Q. One of the first steps before the filter cake 
or the gypsum is taken off? A. Yes. [558] 

Q. We might say that we start here with not 
only the bittern as a base material, but the cal- 
cium chloride, which is added, is that correct? 

A. That is correct. 

Q. In your discussions with My. Williams or 
Wallace of the defendant, were you given to un- 
derstand, was the matter explained to you as to 
why this calcium chloride was added to the bittern 
water ? A. As to why? 

Q. Yes. 

A. Ido not remember a specific discussion with 
My. Williams and Mr. Wallace. I believe that 
Mr. Wallace, in a general way, explained the proc- 
esses at the time I was at the plant, and these 
chemical reactions have been quite widely publi- 
cized. It is common knowledge. ‘They start with 
the bittern water because it has got the magne- 
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sium sulphate in it and they have got to convert 
that into a form which is usable to get magnesium 
oxide eventually, and in order to do that the eal- 
cium chloride is added. Now, that is for two 
purposes, really, as I understand those chemical 
reactions. The first purpose is to break up that 
magnesium sulphate combination. That is what 
happens when you add calcium chloride. They 
both break up, and then they recombine chem- 
lcally so that you get magnesium chloride, which 
ean then be carried along for the further proc- 
essing to eventually get magnesium oxide, and you 
also [559] accomplish the removal because the cal- 
cium combines with the sulphates in the bittern— 
you accomplish the removal of the sulphate, which 
would be, as I understand, an impurity if it were 
allowed to remain in. You have got to get rid of 
the sulphates before you can proceed to get your 
primary product. 

@. Magnesium oxide? 

A. Magnesium oxide. [559-A | 

If I might add a little bit to that with specific 
reference to the two weeks in September, 1946, 
when Westvaco did not dry and grind the gypsum 
but dumped the material into the Bay, my under- 
standing is that they proceeded with the same fil- 
tering and process and they did not change the 
process at that time other than that they simply 
dumped the filter cake. 

Q. Now, in the operation of your Gerlach plant, 
when you say you manufacture only main or co- 
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products, if you stop the production of one of your 
main products, such as gypsum board, would there 
be any waste or dumping of any of the material 
that you had previously manufactured ? 

A. No. You have at Gerlach no problem at all 
of a waste or of a material which you have to re- 
move for a byproduct or anything of that charac- 
ter. You bring down from the quarry your pure 
gypsum rock. Then you can make any of these 
four products from it. 

Q. lf you stopped one, then that raw product 
goes into the other; is that correct ? 

A. Yes. 

Q. As 1 understand it, Mr. Flick, up until Jan- 
uary 29, 1944,—this is preliminary, Your Honor,— 
you did not know or understand that the defend- 
ant had claimed in so far as the first increase of 
18 cents that any part of that 18 cents imvolved 
anything other than direct charges; is that correct ? 

A. That is correct. Until January, 1944, 1 had 
no knowledge [560] that the original 18 cent in- 
crease was based on anything other than direct 
charges. 

Q. And that the only information you had in 
your file was this letter of October 2, 1941, which 
is Plaintiff's Ixbibit 1, which has already been 
in evidence and which listed—the letter from Mz. 
Hurlburt, the chief accountant, Westvaco Chlorine 
Products Corporation, that listed or stated, ‘We 
are attaching hereto an increase of labor, material 
and power cost which amounts to lo cents per ton 
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of the 18 cent per ton increase of which you have 
been previously notified*’; up to that time was 
there anything else in the file or had you been told 
by anyone either from Westvaco or your own com- 
pany that any part of that 18 cents was for the 
direct charges as distinguished from _ indirect 
charges ? A. No. 

Q. What was your understanding up until the 
time you received this letter of January 29, 1944, 
Defendant’s Exhibit A for identification, as to what 
the charges involved in that 18 cent increase were? 

A. IL understood they were direct charges. Mr. 
Hurlburt’s letter set out three items that were, 
that made up 15 cents of the 18 cents and I under- 
stood the other three cents was direct charges but 
too minor to set up in detail. 

Q. (By the Court): You discussed these mat- 
ters orally before or after this letter? [561] 

A. Orally with whom, Your Honor? 

The Court: Who? 

A. Mr. Canvin. 

The Court: Yes. 

A. Yes, with Mr. Canvin. Mr. Canvin died on 
June 3, 1944, so I did discuss with him and he ac- 
coinpanied me on my first visit to Westvaco in 
January, 1944. 

Q. (By Mr. Bennett): Was anything said? 

Mr. Rosenberg: Just a moment. Your Honor 
understands Mr. Canvin was in the employ of Pa- 
cific Portland Cement Company, not Westvaco. 

The Court: I understand. 
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My. Rosenberg: I object to any 

The Court: Self-serving declarations? 

Mr. Bennett: I don’t think it would be in this 
ease, because it was at 

The Court: How could they be bound by any 
oval discussions between themselves ? 

Mr. Bennett: Well, they are contending that 
we had knowledge, I assume, prior to 1944, that 
this 18 cents, the first increase was based upon in- 
direct as well as direct charges and that by our 
subsequently paying that increase that we are in 
some way estopped from questioning the matter. 

The Court: I might have confused you in my 
question. Did you discuss the subject matter of 
this letter before or [562] after with any of the de- 
fendants? I want to get straightened out on the 
testimony. 

The Witness: My discussions with the defendant 
Westvaco were only from January, 1944, and there- 
after. This letter of 1941, that is the one from 
Mr. Hurlburt 

Mr. Bennett: Yes. 

A. To My. Canvin—that was written 

The Court: That is what I wanted to follow, the 
testimony there. 

Mr. Bennett: I wish Your Honor would inter- 


rupt whenever you wish. Is there any question in 
Your Honor’s mind about this short letter of Oc- 
tober 2, 1941? 

The Court: I was confused. | thought it was 
1944. 
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Mr. Bennett: No. I would lke to read this 
again in view of the confusion. 

The Court: That occurred in 1944, what we have 
been discussing. 

The Witness: Before January, 1944. In Janu- 
ary, 1944, | made my first trip to Westvaco to look 
at thei operations. 

The Court: Yes; I got confused on the date 
only. 

Q. (By Mr. Bennett): Up to that time no one 
either in your employ or connected with the de- 
fendant had ever advised you that any part of this 
18 cent involved direct charges or other than di- 
rect charges ? A. No. [563] 

@. When was the first time that you had any 
knowledge or information that any part of that 
18 cent increase, the first increase that was asked 
for by the defendant in 1941, contained any ele- 
Inent of indirect charges? 

A. Well, that was after my visit to Newark on 
January 14, 1944. I later wrote a letter to Mr. 
Wallace or Mr. Cuneo. Mr. Cuneo replied and I 
don’t recall the date, but it was later, I believe, 
in January, and gave me the same breakdown or 
classification of figures the 1940 and 1941 periods 
that 1 had just obtained from them for 1942 and 
43. L was concerned primarily then with 1942 
and ’43 because they were then claiming a price 
advance of 78 cents a ton, so I became interested 
to see what they had charged in the earlier period 
in order to see whether there had been significant 
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changes in accounting classifications or what they 
might call changes in accounting practices. So I 
asked for the figures for the earlier 1940-"41 pe- 
riod which Mr. Canvin did not have in his file. He 
had in his file only this 1941 letter from Mr. Hurl- 
burt. 

Q. You mean Plaintiff’s Exhibit 1. The letter 
you refer to from Cuneo is Defendant’s Exhibit A 
for identication, the letter dated January 29, 1944, 
is it not? 

Mr. Rosenberg: That is not A for identifica- 
tion. 

Mr. Bennett: Well, it has the words **for iden- 
tification.’’ 

The Clerk: It is in evidence. 

The Witness: A. Yes, this is the letter I re- 
ferred to, [564] Cuneo’s letter of January 29, 
1944, in answer to mine of January 18th. 

Q. (By Mr. Bennett): That letter advised you 
for the first time, as I understand it, that there 
were indirect charges involved in that first in- 
crease back in 1941 of 18 cents; is that correct? 

A. I don’t know that I understand—you said 
indirect charges involving 18 cents. The entire 
amount of increase was 18 cents. 

Q. Yes. 

A. And that included indirect charges as well 
as direct charges. 

Q. That letter advised you for the first time that 
it included indirect charges? A, Yes: 

Q. Up to that time you did not know that fact? 
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fe Chat is correct. 

Q. Why was it, if there was any reason for your 
continuing to pay that price of $2.98 after you 
received the letter of January 29, 1944, from Mz. 
Cuneo? 

A. Well, there were several reasons why we 
continued to pay the price of $2.98. OPA price 
regulations had gone into effect by that time, and 
at that time the maximum price or ceiling price 
that could be charged was $2.98. 

Q@. Had you been paying that $2.98 up until 
that time from 1941? [565] 

A. The contract began at $2.80. The first in- 
crease was the 1941 increase of 18 cents which, as 
I recall it, was effective October 5, 1941, and since 
that time we have been paying $2.98. The base 
month under OPA regulations was generally March, 
1942, so the price was then frozen at $2.98. 

When we came to the first part of 1944 after I 
made by review of the figures,—you will recall that 
the original contract price was $2.80, which was for 
the direct charges, the figures which Westvaco 
furnished me showed that on that first price in- 
crease of 18 cents 9 cents was for direct charges 
and that would have made the price $2.89, if we 
just take the direct charge increase, and then the 
second claimed price increase for 1943 compared 
to 1942, the direct charges increased 29 cents. so 
that would have made the price $2.89 plus 29, $3.18, 
so that we were quite willing to pay based on direct 
charges that price which was then in excess of the 
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OPA ceiling price. That was one of the reasons 
why we did not feel that it would be fair or proper 
to try to go back under any circumstances to get 
a reduction in the $2.98 price. Another reason why 
was that at the time the Westvaco people were 
claiming 78 cents increase, and wanted to file an 
application with the OPA for vermission to charge 
$3.76 and they were asking us to join with them in 
that application and threatening the discontinu- 
ance of the production of gypsum which we did not 
wish them to discontinue at that time due to our 
commitments and uses and, of course, [566] after 
1 made my January review we almost immediately, 
I think, on February 4, perhaps, wrote a letter to 
Westyvaco in which we stated our position on all 
of these accounting questions and under all the 
circumstances we acquiesced in the $2.98 price. We 
did not agree with the accounting bases on which 
it had been computed but under these e¢ircum- 
stances that | have mentioned we acquiesced in the 
price as a separate and distinet question from the 
other accounting bases. As I say, we made our 
position clear on the accounting problems, account- 
ing questions involved. With that OPA ceiling 
price of $2.98 we acquiesced in it, we paid the $2.98 
as I have testified, down until September 4, 1946. 


Q. Now, from that time on up until the filing 
of this suit, this action we are trying now, did 
the defendant or any of its representatives or 
agents ever say or contend that you had ever by 
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paying the $2.98 price, recognized the propriety of 
including in the cost of production or the cost 
of manufacture of gypsum midirect as well as di- 
rect charges ¢ 

A. No, they never said any such thing to me. 
All discussions and debates on which should be 
charged and should not be charged were always 
on the merits of the question and thelr insistence 
on their uniform national accounting system; they 
hever made any such statement or point to me 
that we could not question the accounting costs 
by anything that had gone before. 

Q. When is the first time that any such posi- 
tloh was ever [567] called to your attention / 

A. ‘he first time it was ever called tu my at- 
tention was in their answer alter the suit was 
filed. : 

Lhe Court: Have you concluded with this wit- 
ness ¢ 

Mr. Bennett: Well, £ am almost through, Your 
Honor; L am sorry. 

Q. Ma. lick, during your cross-examination 
counsel asked you with reference to certam figures 
that were on the board that 1 had placed there 
relating to the amount of deductions that were 
made from time to time by lacitic from the price 
paid because of the failure of gypsum content to 
measure up to the Brean Bibi provided tor in 
the contract. Are you prepared at this time to 
state for the year 1942 the average per ton deduc- 
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tions that were made by your company for gyp- 
sum because of the substandard qualty ? 

A. Yes, I have the figures. 

Q. What was it in 1942? 

May. Rosenberg: Just a moment. I object to that 
on the ground it is incompetent, irrelevant and im- 
material. Let me explain this to the Court. This 
witness testified that in the early part of 1944 when 
he offered to pay $3.29 a ton when according to 
our books, we were entitled to $3.76 that Mr. Wal- 
lace said we could not sell it at price at a profit 
and then Mr, Bennett purported to put on the 
board what we would have made, the profit of 56 
cents a ton we would have made had [568] we 
sold them the gypsum at $3.29 at that time, in 1944. 
Let's see what they tell us of their credit deduc- 
tious made during 1944, durmg 1945 and during 
1946. These people were talking prospectively or 
backwards. If you want to develop 1944, 1945 and 
1946, L have no objection. 

Mr. Bennett: All right. We will do that, then. 
1944, when did they tell you, when did Mr. Wal- 
lace or Mr. Williams say they had shut down their 
plant because they could not make any profit ? 

Mi. Rosenberg: Just a minute. he witness 
never said anything of the sort. 

Mr. Bennett: Well, L will withdraw that ques- 
tion. ‘There is testnnony by the witness and you 
cross-examined him to some considerable extent with 
reference to a statement by Mr. Williams with 
reference to shutting down the gypsum production 
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because of the inability to make a profit. Do you 
dispute there is evidence about that fact? 

Myr. Rosenberg: No. You said that they shut 
down the plant. 

Mr. Bennett: J was mistaken in that connection, 
Mr. Rosenberg. 

The Witness: As I recall it, it was in March, 
possibly in April, 1944, when Dr. Seaton, I be- 
lieve, wrote a letter stating that they definitely 
would discontinue gypsum production on March 
15 if we did not go along with them in the [569] 
application to OPA and if we did not give them 
a raise and would not pass on that price increase 
to our own customers in reselling the gypsum, and 
it was about that time when My. Wallace and Mb. 
Williams said that they would discontinue the pro- 
duction of gypsum because they said, ‘*We can't 
operate this gypsum production at a loss.”’ 

@. Now, for the year 1944, what was the aver- 
age per ton deduction because of substandard gyp- 
sum or for any other cause ? 

A. For the period 1944 the deductions which 
we made—do you wish me to give the tons and the 
total 

Q. Per ton. A. Just per tone 

See Yes: 

m. he deduction per ton, and ‘thiseis after 
$263.69 corrections which were included in this re- 
cent statement we have discussed before, the de- 
ductions amounted to four and a half cents a ton. 

Q. Four and a half cents a ton. 
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Getting back, the cost given in the last period 
was $1.00 plus shipping cost of how much ? 

A. Ineluding the allocated shipping cost for the 
year 1945, thei figure shows $1.00 for direct charges 
and 19 cents for shipping expense. 

Q. At the time of this discussion with M1. Wal- 
lace and Mia. Williams and the letter from Dr. Sea- 
ton, you did not have the 1944 cost, did you? [570] 

vA. Why, no, because the time was then in March, 
1944. 

Q. What are the direct costs given in the figure 
that you have now? 

Mi. Rosenberg: If the Court please, 1 submit 
this has all been gone into. ‘This is merely an 
attempt to hit and hit and hit the same thing over 
agaln. 

Mr. bennett: I think counsel went into this 
at considerable length on cross-cxamination to 
show these figures were wrong. On redirect ex- 
amination I think I can show they are not wrong, 
that there is only a deduction of four and one- 
half cents from the total price plaimtiff was will- 
ing to pay. Plaintiff was willing to pay $3.27 a 
ton. As I said before, the cost of production of 
the gypsum amounted to $1.19 including this item 
of shipping and both direct and indirect charges. 
Now, the deductions come from the price we were 
willing to pay them and [ show it was $2.08 profit 
that they had made and they wouldn't make it if 
they shut the gypsum plant down. Counsel went 
In on Cross-examination to show this is not a cor- 
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rect figure or figures, because there were deduc- 
tions on account of substandard gypsum. I have 
shown to the witness that there was four and one- 
half cents per ton deducted for 1944, that would 
leave $2.03 and one-half cents per ton still realiz- 
able as profit. 

Mr. Rosenberg: Are you trying to tell us, Ma. 
Bennett, and tell the Court this is what you had 
on the blackboard? [571] Didn’t you have $3.27 
and you said assume the correctness of that cost 
figure which was $2.71—— 

My. Bennett: Well, I am coming to that, coun- 
sel. That is the next step here. 

Mr. Rosenberg: You are saymg this is what you 
had on the board. You did not have anything of 
that kind on the board. 

Mr. Bennett: I had them and I had something 
hke—— 

The Court: Well, in order to get straightened 
out, gentlemen, we will take a recess. [572] 

@. (By Mr. Bennett): As I understand, Mr. 
Flick, the price you were willig to pay was $3.27 
after they had asked for this second price raise ? 

A. Yes. 

Q. And the total claimed cost of production that 
the defendant asserted, including indirect as well 
as direct cost, amounted to $2.71, didn’t it? 

A. Yes, that was their total cost for the year 
1943 as shown on their books. 

Q. Which arithmetic leaves us the sum of 56 
cents; deducting from that the 444 cents deduction 
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that you made per ton in 1944 for gypsum being 
substandard would leave 5114 cents profit, would it 
not ? A. Gross profit. 

Q. I hand you herewith two letters, and at- 
tached statements, both dated October 31, 1946, ad- 
dressed to Pacific Portland Cement Company, and 
purporting to be signed by Westvaco Chlorine 
Products Corporation, O. D. Watt, Office Mana- 
ger, and ask you whether you received the orig- 
inals of those documents on or shortly after the date 
written / Ba EES, 

Mr. Bennett: These are matters which are hot 
in evidence. I offer these two letters in evidence, 
to be marked separately the next two exhibits in 
order. 

The Court: They may be admitted and marked. 


(The documents in question were thereupon 
received in evidence and marked, respectively, 
Plaintiff's Exhibits 19 and 20.) 

My. Bennett: Jéxhibit 19, your Honor, is a mem- 
orandum of October 31, 1946. The letter attached 
reads as follows: 

** Pacific Portland Cement Company 
417 Montgomery Strect, 
san Francisco 6, California, 
Attention: Mr. C. b. Flick, Vice President 
Gentlemen: 


We are attaching our statement in the amount 
of $514.91 covering gypsum specification charge- 
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back deductions, for period 12/31/40 to 9/8/44, 
that you have made from our invoices that are 
not authorized by the terms of the agreement dated 
iamnuary 29, 1937.” 

And the attached statement shows under date 
10/31/46, *‘Gypsum specifications charge-backs from 
12/31/40 to 9/8/44. 

‘Pacific Portland Interpretation. $2,599.09 
Westvaco Interpretation 2,084.18 


$514.91"" 

The second letter, Exhibit 20, states: 

“We are attaching our statement in the amount 
of $8,457.62 covering gypsum specification charge- 
back deductions for period 10/10/44 to August, 
1946. 

“We assert that these deductions which you have 
made [574] from our invoices are not authorized 
with respect to shipments of gypsum made after 
September 8, 1944, by the express terms of the 
agreements dated September 8, 1944, and July 25, 
1945.”’ 

And the attached statement, omitting the address. 
and so forth, reads: 

*10/21/46 Gypsum = specifications charge - backs 
from 10/19/44 to August, 1946, $8,457.62."" 

Q. I will ask you if at any time, Mr. Flick, 
the defendant or anyone connected with the de- 
fendant called to your attention any objection spe- 
cifically to deductions which you had made with- 
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out allowing the 2 per cent tolerance which you 
have testified was later discovered by you when 
you had the matter investigated ? 

A. No, they did not call my attention to the 
fact of any failure to give that 2 per cent toler- 
ance allowance. 1 think I testificd before that at 
the time they asserted these claims in 1946, which 
were a surprise to me because they had not as- 
scrted them during 1944 or 1945, I asked Ma. Wal- 
lace to give me detail and show me what was wrong 
with our deductions and I would be quite willing 
to check it and if we were wrong in any respect to 
make it right. 

Q. I next direct your attention to Defendant's 
Exhibit E, which is a letter of September 23, 1946, 
which was in reply to your letters dated Septem- 
ber 18, 1946, which were plaintiff's exhibits 11 and 
12, respectively. Contained on page [575] 2 of De- 
fendant’s Exhibit E is the following statement at 
the bottom of the page: 

“In answer to the above-entitled paragraph in 
your letter, we agree with you that in any cal 
endar year in which you do not excercise your right 
to refuse to purchase and accept in excess of 20,000 
tons of our gypsum production for the succeeding 
calendar year, that you are bound to purchase our 
entire production of gypsum deliverable to you in 
such year when offered to you in approximately 
equal monthly installments.” 

Did you ever make any such agreement to that 
ettect ¢ 
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A. We did not. I might say this, that the first 
letter which I wrote, dated September 13, 1946, was 
the longer of the two letters. 

Q. That was Iixhibit No. 11. 

A. And after I sent that to Mr. Wallace we 
discussed it by telephone and | then wrote the 
second of the two letters dated September 15, 1946, 
which is the shorter of the two letters. Both letters 
were dated September 13th, but the first or longer 
letter was actually delivered or mailed September 
13th. The second or shorter letter was actually 
delivered or mailed | think it was September L6th, 
and I was very much surprised when | received this 
letter of September 23, 1946, in reply, which re- 
ferred to both of those letters dated September 13th, 
whereas one was intended to supersede the other, 
and I was [576] quite sure Max. Wallace had su 
understood it. We did not make any such agree- 
ment as expressed in what you have just read. 

Mi. Rosenberg: Ma. Bennett, if it would save 
any time, L am willing to stipulate that Ma. lick 
wrote a letter denying the interpretation which 
you read on that 20,000 tons. 

Mr. Bennett: To the effect that any agreement 
had been made. 

My. Rosenberg: Yes, and my recollection is Va- 
cific wrote a letter reiterating its position and then 
Westvaco wrote a letter reiterating its position, 
and that went on for some considerabie time until 
somebody had the good judgment of saying, ** ‘There 
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is ho use in our continuing to write letters asserting 
our respective positions.’ 

@. That is aboutarem, isin t it! 

A. In general, that 1s about what happened. 

Myr. Bennett: Thank you, Counsel. That wall 
save considerable time. 

The Court: You have consumed 12 minutes of 
that one minute you requested. 

Mr. Bennett: That one minute, your Honor, re- 
ferred to my examination concerning the chalk 
talk. 

The Court: I think you have covered the matter. 

Mr. Bennett: You may recross-exanine, if you 
have any recross-examination. 


Recross-exanination 
by Myr. Rosenberg: 

Q. Mr. Flick, as I understand your testimony 
[o77] now, you state that in view of the fact that 
in keeping its cost records with reference to gyp- 
suin Westvaco does not charge any processing prior 
to the point of separation, that you take that to 
be an admission by Westvaco that gypsum is for 
accounting purposes a byproduct, is that right, an 
indication ? 

A. Well, 1 do not think that I said that it was 
an admission by Westvaco. I said that one of the 
characteristic features of by-product accounting is 
that you do not charge anything prior to the point 
of separation, and therefore if you have a situa- 
tion where the company involved is not charging 
anything prior to the point of separation, why, on 
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the face of it it looks to me as if that is in accord- 
ance with by-product accounting rather than joint 
product accounting. 

Q. And by the same token would you say that 
the fact that Westvaco charges bittern, part of the 
raw material, to gypsum, would lead by parity of 
reasoning to the conclusion that Westvaco was treat- 
ing it as a co-product or a joint product, is that 
right ? 

A. Yes. Westvaco had told me repeatedly that 
in their uniform accounting system they treat every- 
thing as if it were a joint product or a co-product. 

Q. And according to your views it is Improper 
to include in cost of production of a by-product 
any overhead charge, isn’t it? 

A. You would not include in the cost of pro- 
duction of a by-product [578] any charge which vou 
would have if you discontinued the production of 
the by-product or which you would have in a lesser 
but unascertainable amount. 

Q. So, if any conclusion is warranted from the 
method employed by Westvaco in keeping its cost 
accounts related to gypsum, the fact that it does in- 
clude in the cost of production of gypsum over- 
head expense which would continue notwithstand- 
ing the production of gypsum, if you are going to 
draw any deduction from that, it would indicate 
that Westvaco, for accounting purposes, has been 
treating gypsum as a co-product, wouldn’t it? 

A. I think so. The Westvaco have repeatedly 
told me that they treat all products as joint prod- 


614 Pacific Portland Cement Co. vs. 


(Testimony of C. Bruce Flick.) 
ucts for accounting purposes, no matter whether 
they are by-products or not. 

Q. When you visited the plant in 1944 Westvaco 
was making bromine, wasn’t it? 

A. I believe so. 

Q. At that time were you informed that none of 
the processing in relation to the recovery of bro- 
mine is charged to magnesia? Were you informed 
of that fact? 

A. I was not informed as to what was charged 
to bromine or what was charged to magnesia. 

Q. I believe you repeated on redirect examina- 
tion that one of the circumstances that influences 
your conclusion that gypsum is a by-product is 
that the sulphate is an impurity which must [579] 
be removed for the purpose of making magnesium 
oxide, is that mght ? pee Lat 1s compece 

Q. Will you tell me this: If the magnesium were 
not removed from the calcium sulphate, then to 
the extent of the magnesium that you have in there, 
and concetving that product as gypsum, the mag- 
nesium would be an impurity, wouldn't it? 

A. Well, you can make all kinds of assumptions 
about what your primary product is, or about what 
your by-product is. We are dealing here with a par- 
ticular situation. The plant was primarily designed 
to produce magnesium oxide. 

Q. And that is one of the asswnptions in which 
you have indulged ? 

A. It says so in the contract. [ am not assuni- 
ing anything there. 
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@. Iam not arguing with you, Mr. Flick. That 
is one of the assumptions in which you have in- 
dulged in coming to the conclusion that gypsum is 
a by-product, is it? 

A. Well, I do not call it indulging in an as- 
sumption, because it is stated in the contract as a 
uct. 

Q. Let us say it is a circumstance. 

A. And in Dr. Seaton’s magazine article he 
uses the term, himself: **This by-product gypsum 
would be a valueless waste if it were not for abil- 
ity to sell it at a profit.” 

Q. What he said in fact is that the by-product 
gypsum would be a valueless waste unless it were 
for the favorable location of the plant in California, 
didn’t he? [580] 

A. Yes, but he describes it as by-product ¢yp- 
sum. 

Q. In determining that gypsum is a_ by-prod- 
uct, you have considered and been influenced by 
the circumstance that the plant was built primarily 
to produce magnesium oxide, is that true? 

A. Why, yes. The magnesium oxide is the pri- 
mary product, worth $46 a ton. 

Q. How does the quantity of gypsum produced 
compare with the quantity of magnesium, do you 
know? 

A. I have had no figures furnished on the rela- 
tive tonnages. I might say in passing, as far as 
quantity is concerned, that that in itself does not 
necessarily govern as to by-products. I think in 
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my earlier testimony I used the example of the 
oyster company, which might have by-product shells 
that had a great deal more weight, perhaps, than 
the oysters, themselves. 

Q. Let me ask you again, Mr. Flick, whether or 
not, if this calcium sulphate, which is gypsum, con- 
tained any substantial quantity of magnesia would 
it meet the specifications of this contract? 

My. Bennett: That is getting into a realm here 
that I think you had already exhausted. 

Mr. Rosenberg: He has read the contract. 

Mr. Bennett: He can answer it. Go ahead. 

The Witness: The contract speaks for itself. It 
says the gypsum shall be 97.51 per cent gypsum 
value, and if it drops below 95.51 per cent, then 
there is a penalty charge-back. [581] 

Q. (By Mr. Rosenberg): And the specification 
states there shall not be more than 2.7 per cent mag- 
nesium, 1s that right? 

A. I do not recall that detail, but the controll- 
ing thing we have been interested in is the percent- 
age of gypsum value. 

Q. With reference to this OPA ceiling, you did 
not mean to nnply, did you, Mi. Flick, that because 
the maximum ceiling price was $2.98, that Pacific 
could not pay Westvaco less than that price if it 
was entitled to a lower price under the contract / 

A. I think I—let me say it again: The initial 
price was $2.80. Westvaco's figures showed that the 
direct charges, which we were quite willing to ree- 
ognize, had gone up 9 cents in 1941 and had gone 
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up 29 cents in 1943—that is 38 cents—and if you 
add 38 cents to $2.98 you still come out with $3.26. 
At any rate, even on the charges which we were 
quite willing to recognize, we would have paid more 
than the $2.98, but the OPA wowd not let us. It 
froze the price at $2.98. We were not interested 
in going back and trying to reopen something on 
that basis. And besides, at that time, as in fact ever 
since, our whole endeavor has been to find a prac- 
tical way to get along under this contract and per- 
form the contract, and we were offering at that time 
to arbitrate our differences. There just wasn’t any 
point in trying to go back and reopen the price 
at $2.98, with which we acquiesced, without any 
reference to the accounting questions, which we 
stated then and have ever since. [582] 

Q. Referring your attention to Exhibit 19, which 
is a Statement from Westvaco to Pacific for charge- 
backs from 12/31/40 to 9/8/44, it says, *' Pacific 
Portland interpretation $2,599.09; Westvaco inter- 
pretation $2,084.18, difference $514.91." Now, don’t 
you understand from that statement, and weren't 
you told what was meant by Westvaco’s interpre- 
tation, and Pacific’s interpretation included the fact 
that we contended that you were not entitled to 
any moisture credit deductions if the gypsum con- 
tent was 95.51 per cent or more, and that you in 
fact had taken credit deductions where the gyp- 
sum content equaled that amount but was less than 
95.51 per cent, didn’t you understand that? 

A. No, I did not, specifically. L asked Mr. Wal- 
lace, since this statement said Westvaco interpre- 
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tation was different from Pacific—I said, ‘*Send me 
the detail and show me where the difference in in- 
terpretation les, and if we are wrong we will be 
only too happy to correct it.’’ 

@. And didn’t Mi. Wallace have a meeting with 
you where he showed you that you had taken deduc- 
tions that you now admit you were not entitled to 
take ? 

A. He never furnished me that detail and showed 
me where the interpretations differed. 

@. Did he ever make this general statement to 
you, Mr. Flck: ‘‘You people have been taking 
credit deductions where the gypsum content 1s 95.51 
or more and under the contract you are [583] not 
entitled to such deductions unless it falls below that 
percentage.’’ Did he ever tell you that ? 

A. Ido not recall his specifying that. As I say, 
I asked him to give me detail and show me where 
we were wrong in any case, and we would be glad 
to check it, and if we found he was right to send 
him a correction. 

Q. Referring to Exhibit 20, which is the state- 
ment for $8457.62, that covered all of the credit 
deductions that Paafic had taken from October 19, 
1944, to August, 1946, didn’t it? That was the total 
amount of credit deductions taken durmeg that pe- 
riod, wasn’t it? 

A. Well, [ could not be sure of that, Mar. Rosen- 
berg, without rechecking it. 

@. You notice that the letter with which that 
statement was transmitted stated that, °*We assert 
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that these deductions which you have made from 
our invoices are not authorized with respect to ship- 
ments of gypsum made after September 8, 1944, by 
the express terms of the agreements dated Septem- 
ber 8, 1944, and July 25, 1945."’ Now, those agree- 
ments that are referred to there were letters that 
transpired between Pacific and Westvaco, were 
they ? 

A. Well, one of them I think is one that you 
have already referred to, and that was an agtee- 
ment that the price should remain at $2.98, and I 
did not accept or agree with those assertions. [584] 

Q. And at that time Mr. Wallace told you, 
didn’t he, that he felt that the spirit of that agree- 
ment was that during the time that the price con- 
trol coninued you would not take any moisture 
credit deductions, and you insisted that there was no 
misunderstanding or agreement / 

A. I told him that I thought to waive deduc- 
tions of that kind under the contract would be con- 
trary to my understanding of the OPA regulations, 
which prohibited raising of price, and that if vou 
did not make deductions you would be doimg the 
same thing as raising your price. 

Q. IL merely wanted that explained. 

A. Whatever he said, as you have quoted him, 
was hot in accordance with my view of the matter, 
and | believe that $8000 claim has subsequently been 
dropped out of the picture. 

Q. That is exactly what I wanted the court to 
understand. A. Yes. 
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Q. You mean by dropped out of the picture, 
what? You have withdrawn that claim? 

A. That is mght. 

Q. In other words, at that time Mr. Wallace con- 
tended that the spimt of the letter agreement was 
you would pay the $2.98 price without any credit 
deductions and you denied in good faith—I am not 
questioning your good faith, but that was your 
understanding or intention, and so that is the way 
the matter was left? [585] 

A. That is correct. It was not my understand- 
ing or intention, so far as the spirit of it was con- 
cerned, and I also told him that in my understand- 
ing of the OPA price regulations it would have 
been actually contrary to OPA regulations for us 
to discontinue making those deductions. 

Q. And then subsequently, and I think it was 
after this suit was filed, Westvaco wrote a letter 
to you in which they sent a statement for the sum 
of approximately $1600, which they claimed for 
deductions erroneously taken according to their 
analyses and their interpretation of the contract, 
and it was explained that that was in leu of this 
larger sum that is evidenced by Exhibit 20, is that 
right ? 

A. I believe that is correct. That is my under- 
standing. 

Mr. Rosenberg: No further questions. [586] 

Mr. Rosenberg: May I just look at my notes one 
second, please? I have no further questions. 

Mr. Bennett: Step down, Mr. Elick. 
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WALTER G. DRAEWELL 
called by the plaintiff, sworn. 

The Clerk: Will you state your name? 

A. Walter G. Draewell. 

Direct Examination 
By Mx. Bennett: 

Q. Mr. Draewell, will you state your business 
and occupation ? 

A. Jam a certified public accountant connected 
with Lybrand, Ross Bros. & Montgomery. 

Q. That is a national firm of public account- 
ants? 

A. That is correct. I am in the San Irancisco 
office of that firm, which is one of some 25 offices 
in the largest cities. 

The Court: What is the name of the firm ? 

A. Lybrand, Ross Bros. & Montgomery. 

Q. (By Mr. Bennett): You are a certified pub- 
he accountant yourself ? 

A. lam a certified public accountant. 

@. How long have you been such ¢ 

A. 1 obtained my original certificate in the State 
of Michigan in 1926 and in California in 1930, L 
believe it was. 

Q. How long have you been connected with Ly- 
brand, Ross Bros. & Montgomery ? [587] 

A. Since I left the University of Michigan in 
about 1923. 

Q. During that time and since that date vou 
have been engaged in the practice of public ac- 
counting ? 
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A. Continuously with the firm of Lybrand, Ross 
Bros. & Montgomery. 

Q. To shorten this matter, Mr. Draewell, I will 
ask you whether in determining the cost of produc- 
tion or the cost of the manufacture of a byproduct 
what items of cost may be considered, according 
to good accounting practice? 

A. Costs properly assignable to a byproduct are 
those which arise solely in connection with the by- 
product operation and are ascertainable as such. 

Q. Now, if the problem is the matter of compar- 
ing costs between given periods such as calendar 
years or any twelve month period for the purpose 
of determining, say, any increase or decrease in the 
cost of production or manufacture of a byproduct, 
state whether or not the same accounting methods 
should be employed in both periods. 

A. The accounting methods when a comparison 
is being drawn between two periods should always 
be the same. 

Mr. Bennett: Take the witness. 


Cross-Examimation 
by Mr. Rosenberg: 

Q. How do you define a byproduct as you used 
it in the testimony that you have given, Mi. Drae- 
well? [588] 

Mr. Bennett: So L may be consistent, L object 
to any questions as to what is or Is not a byprod- 
uct because it is not proper cross-exanunation. The 
contract defines the term, the product in question 
as being a byproduct. 
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The Court: Overruled. 

Mr. Bennett: And may that objection, to save 
time, run to like questions carried on? 

The Court: Yes; that will be to the line of this 
testimony. 

The Witness: A byproduct is a product recov- 
ered in the course of the production of a major 
or a primary product which might be in the form 
of a waste or impurity; 1t might be a material 
which to get the finished product will be withdrawn 
in the process or it might be something that is nov- 
mally discharged in the course of operations in the 
processing of the material. 

®. Is it typical of byproduct as you can con- 
celve it, that it is a valueless waste at the time that 
it comes off the production line, so to speak ? 

A. J think perhaps that is the most common 
concept of a byproduct, although 1 don’t think it 
is necessarily so. 

Q. Of course, you are familiar with the particu- 
lair product that is involved in this litigation, are 
you? ee Ol dineckly, 

@. You have never been over to the plant? [589] 

A. I have not. 

Q. Over at Westvaco? A. TRE ent. 

@. You are not attempting to express any opin- 
ion as to whether or not this particular product, 
gypsum, is a true byproduct or a joint product or 
co-product ? A. I am not. 

Q. In other words, your testimony is completely 
objective and abstract, is it? 
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A. It is so intended to be. 

Q. You state that in your expert opinion the 
only charges that should be included in determin- 
ing cost of production of a byproduct are those di- 
rect charges, and if I misquote you, correct me, 
which are ascertainable and can be directly attrib- 
uted to the production of the byproduct; is that 
your statement ? A. Essentially so. 

Q. Is that uniformly accepted among account- 
ants or is that your personal opinion after consid- 
ering the matter generally, Mr. Diraewell ? 

A. It is my opinion and I believe it is a more 
common practice and the common thought as among 
accountants generally. 

@. Of course, it is a common practice in ac- 
counting not to determine cost of production of 
a byproduct at all, is it not? 

A. ‘That depends upon the degree of importance 
of the byproduct. [590] The minor, triflling types 
of byproducts and the revenues therefrom are nor- 
mally credited directly to the cost of the main 
product. 

Q. Then, according to the exigencies and the 
circumstances of a particular case, you may, for 
business reasons, decide that it 1s necessary to de- 
termine the cost and keep cost records on both the 
product and the byproduct; is that not right? 

A. You may or may not, as you sce fit. 

Q. Now, under similar circumstances, don’t you 
agree that it 1s proper and customary to employ 
the same accounting methods and principles in ac- 
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counting for production of a byproduct as you do 
in the case of a jomt product ? 

A. I believe perhaps when you aie speaking of 
a byproduct, in that sense, perhaps you are speak- 
ing of a joint product rather than a byproduct. 

Q@. Let me put it this way: Aren’t there ac- 
counting authorities who do hold to the thought that 
for accounting purposes any so-called byproduct 
that requires processing and refining to make it a 
marketable product, the same accounting methods 
and principles may properly be applied as in the 
case of a jomt product ox co-product. 

Mr. Bennett: Now, we are asking him as to 
whether there are some accounting authorities. 

The Court: Yes. 

Mr. Bennett: I cite to Your Honor the case of 
Davis v. [591] United States by the Supreme Court 
of the United States, 165 U. 8. page 373, and the 
particular portion of the opinion that 1 direct your 
Honor to is on page 377, a short statement by the 
Court. 

The Court: You may cite it. 

Mr. Bennett (reading): ‘After a witness has 
once qualified himself as an expert.and given his 
own professional opinion in reference to that which 
he has seen or heard, or upon hypothetical ques- 
tions, then it is ordinarily opening the door to too 
wide an inquiry to interrogate him as to what other 
scientific men have said upon such matters, or in 
respect to the general teachings of science thereon, 
or to permit books of science to be offered in evi- 
dence.”’ 
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The Court: What is the factual situation there? 
What were they dealing with there ’ 

Mr. Bemett: In that case a doctor was the wit- 
ness, reading the remarks of the Court 

The Court: I want the factual situation. 

Mi. Bennett: Yes, the facts are stated here by 
the Court in the opinion: 

**In the course of his testimony, Dr. Amis stated 
that defendant ‘would sit down on his spittoon and 
gaze down on the floor as if looking at some object 
when none was there, manifesting no interest in 
anything that was going on; that although vio- 
lently ill, he was imdifferent and unconcerned dur- 


ing his [592] illness, was never worried about his 
condition, never saw any change in his expression, 
but he would sit and gaze in a dreamy, melancholy 
way, With his mouth open and underjaw hanging 
down, having a vacant, meaningless stare, his face 
expressionless—just a blank.’ In reterence to this 
matter, he was subsequently asked this question: 
‘What does medical science say as to that mean- 
ingless, vacant stare and the lower jaw hanging 
down in a listless way! What does medical sci- 
ence teach as to that?’ Which was objected to 
and the objection sustained and exception taken.” 

The Court: My comment is that we are con- 
cerned here with relation to the interpretation of 
a contract where we are to develop by evidence 


from experts such as we have here 
Mir. Bennett: Tvont aretemit further Vou 
Honor. 
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The Court: Proceed. 

My. Bennett: If Your Honor has made up his 
mind—— 

The Court: tt is not a matter of making up my 
mind. I am frankly stating what I think. 

Mr. Bennett: As 1 said, Your Honor, before, 
it is improper to attempt to go before the Court, 
as counsel sought to do with the previous wituess, 
bring some book or something somebody said. some 
unsworn testimony, to bring that before Your 
Honor and the Courts have held in such cases in 
state and federal decisions numerous, indeed, that 
is not a proper subject of cross-examination, that 
the witness cannot be cross-examined [593] as to 
What somebody else might think. | make the fur- 
ther objection that by using such books or texts 
or any such things would be getting before the 
Court unsworn testimony where the other side has 
ho opportunity to cross-examine. 

The Court: It goes to the very vitals of an ex- 
pert witness, what his knowledge is, the Hmitation 
of his knowledge, what he bases his opinion on. 
That is my thought. 

Mr. Bennett: Well, I don’t want to argue it 
any longer unless Your Honor wants argument. 

Lhe Court: No. I am giving you my state of 
mind. Jf I am in error, you will have an opvor- 
tunity to correct me; that’s all, that is the only 
reason. 

My. Bennett: IL thought I had done that. The 
witness can be asked as to the basis, he can be 
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asked by counsel if he wishes, what books he has 
read, what authorities or upon what bases he bases 
his opinion, but after he is qualified, and I sub- 
mit that this witness has been qualified by both 
training and his experience and his certificate of 
admission to practice with certified public account- 
ants, it is improper to get before the Court what 
some other person has said under circumstances 
where we cannot cross-examine, cannot identify 
the person. 

The Court: As far as what somebody else said 
has no place in this case; that is obvious. 

My. Bennett: Yes, Your Honor. 

The Court: Proceed, counsel. [594] 

My. Rosenberg: I think it is +:00 o'clock. Do 
you wish to go on? 

The Court: I am anxious to finish this case as 
i have other cases following. Proceed. 

My. Rosenberg: I will put the question to you 
again. Js it a fact that there is a school of thought 
among professional accountants that holds to the 
proposition that where it does become necessary for 
one reason or another to determine the cost of pro- 
ducing a byproduct that it is proper to apply the 
same accounting principles and methods as those 
used in the case of any jomt product or co-product ? 

Mr. bennett: Same objection. 

Q. (By Mr. Rosenberg): Will you answer the 
question ? 

The Court: Answer. 

The Witness: I believe that there is a confusion 
between what is a joint product and a byproduct. 
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As to pure byproducts, I do not call to mind any 
accounting authority that advocates jomt product 
accounting or have | in my experience encoun- 
tered it. 

@. (By Mr. Rosenberg): You have never en- 
countered that? ee O: 

Q. Can you refer me to any treatise or text 
writer or paper that you have read which says 
that as a matter of accounting practice it is im- 
proper in determining the cost of production by a 
byproduct to include any indirect charges or over- 
head [595] expenses ? 

A. I cannot refer you to any specific one, no. 

Q@. Let me ask you, Mr. Draewell. Have you 
ever read—you are familiar with the National As- 
sociation of Cost Accounting publication? 

A. Iam. 

Q. I believe your firm is one of the charter 
members of that association, is it? 

A. One of our partners. 

Q. Do you read the official publication of that 
Association ? 

A. Not consistently. I am a member and L re- 
ceive them. 

Q. Have you ever read—you state you don’t re- 
call ever reading any text or treatise or paper that 
deals exclusively with the subject of byproduct 
accounting ? 

A. No, that was not your question. 

Q. Have you ever read the official publication, 
Volume 1, No. 7, dated August, 1920, of the Na- 
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tional Association of Cost Accountants which is 
entitled, “‘Accounting for Byproducts’*? 

ne have mor. 

Q. You have not read that. Assume, Mr. Drae- 
well, that you have a chemical plant where the 
basic raw material is sea water from which a salt 
company extracts salt and that in this chemical 
plant you have three departments; in the first de- 
partment you recover the bromine from the sea 
water and then after the bromine has been recov- 
ered from the sea water, this sca [596] water on 
bittern passes to another plant where gypsum is 
precipitated from it and is thereafter processed 
and refined, and then the bitterni passes on fo a 
third department or plant in the magnesiuin prod- 
ucts which are recovered from this mother ele- 
ment, so to speak. 

Now, in your opinion, on the basis of that hy- 
pothesis, can you state whether or not for account- 
lng’ purposes it would be proper to treat those prod- 
ucts as co-products / 

My. Bennett: Just a minute. L submit the ques- 
tion is improper. it does not state a hypothesis 
that is applicable to this case. It could apply per- 
haps to an entirely different situation. 

Mr. Rosenberg: tJ cannot tell from your objee- 
tion wherein you differ with the hypothesis. 

Mr. bennett: ‘There is no hypothesis that is ap- 
plicable to such a situation in this case. 

Mr. Rosenberg: Ll am perfectly willing to rest 
the hypothesis that L have stated. 
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The Court: In the interest of time, 1 will allow 
it. Objection overruled. Note an exception. Pro- 
ceed. 

The Witness: 1 am not fanuliar with the proc- 
ess of the raw maternal. Lf the bittern, 1 believe 
you call it, is the primary product which passes 
through each of these processes and it is then—in 
other words, if there is a diversion of bittern into 
various products, they would be co-products. Li, 
[597] on the other hand, the basic material pro- 
ceeds on to a final product which may be the end 
or the primary product, anything that passes oft, 
if there is a specific material abstracted or with- 
drawn at a poimt before the final operation, both 
of them would be byproducts until you would have 
your primary product, the inmagnesium. 

@. It is your theory, is it, that if you have a 
chemical plant and you have a common raw mate- 
rial from which you recover a number of chemical 
elements, every process, every element removed is 
a byproduct up to the pomt where the raw mate- 
rial reaches the last point of processing ? 

A. Not entirely. You have first a primary pur- 
pose or primary product for which the plant is 
operating. I don’t recall if there is a diversion 
of the product from the raw material or is it a re- 
moval of the raw material from that? Lf the pri- 
mal'y raw material passes on into separate branches, 
it is really in ctfeet a co-product. 

Q. Do I understand your answer you are in- 
fluenced in your determination of whether or not 
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the main and primary purpose of the piant 1s to 
produce one product ? 

A, Whatever the primary purpose is. You may 
have a main product, you may have joint products, 
all of which perhaps share jointly m the purpose 
for which the plant is being operated. 

Q. ‘The fact in the chemical industry wiuere vou 
take a common [098] raw material and at ditterent 
stages of the operation recover difterent commer- 
cial elements from it, wouldnt cause you neces- 
sarily to conclude that each element removed up to 
the last point is a byproduct, wouid it ¢ 

A. tf it was a diversion of the original raw 
material or in its form at that particular stage of 
the process, 1 would say it probably becomes a co- 
product; 1f on the other hand, it is—when a re- 
moval of an lnpurity or something that is hot an 
hnpurity, something that is not necessary on the end 
product that may very well become and in some 
plants it would be regarded as being a byproduct. 

Q. And when we are talking about the co-prod- 
ucts or byproducts, we are talking in the account- 
ing vernacular; in other words, you are using the 
term as it is recognized by accountants for the pur- 
pose ol determining the accounting method te be 
employed in connection with it ? 

A. J have no knowledge of the scientitic mean- 
ing of the byproduct. 

Q. Let me ask you, have you had any personal 
experience in cost accounting for a chemical plant ? 

A. Such as 1 have had is so long distant that 


Westvaco Chlorine Products Corp. 633 


(Testimony of Walter G. Draewell.) 
the experience of itself is not worth the mention 
at this stage. 

Q. So you know nothing of actual experience 
in a chemical plant upon which you base these par- 
ticular opinions? 

A. No. I had this experience, as far as mag- 
nesium oxide 1s [599] concerned, of the end prod- 
uct in the case being metallic magnesium which 
was produced differently, from the raw dolomite 
and following it through to magnesium oxide pro- 
duced by process and then into the chemical plant 
by which process magnesium, metallic magnesium, 
was produced. 

My. Rosenberg: I think that is all. 

Mr. Bennett: That is all, Mr. Draewell. 

The Court: We will recess now until tomorrow 
morning. 

(Whereupon the trial was continued until 
tomorrow morning, Thursday, December 18, 
1947, at 10:00 o’clock a.m.) [600] 


Thursday, December 18, 1947, 10:00 o’clock a.m. 


O. KENNETH PRYOR 
was called as a witness on behalf of the plaintiff 
and heing first duly sworn, testified as follows: 


Direct Examination 
Q. (Mi. Bennett): Ma. Pryor, will you please 
state your business and occupation ? 
A. I am a certified public accountant in the 
practice of public accounting. [ am a partner of 
the firm of Price, Waterhouse & Company. 
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Q. Price, Waterhouse G Company is a firm of 
certificd public accountants with offices through- 
out the United States? 

A. Yes, we have many offices in the United 
states, an office in San Francisco, and in addition 
we have a great many offices throughout the world. 

@. You are a resident partner of that firm? 

Je AU aioe 

Q. How long have you been a certified public 
accountant ? 

A. [ took the examination in New York State 
in 1929 and was granted my certificate in June 
one JUSTE) 

@. Since that time you have been engaged con- 
tinuously in the practice of accounting ? 

i. | have, sir. 

@. Mr. Pryor, as an accountant, if vou ate te 
determine the [601] actual cost of production or 
actual cost of manufacture of a by-product, what 
elements or items of cost are to be included m any 
such computation ? 

A. Let me say one thing to start with: To my 
mind, as an accountant there is no difference be- 
tween cost of production and cost of manufacture. 
They are synonymous terms, I believe, in account- 
ine. 

@. You tell us what items or elements of cost 
are to be included in determining the cost of pro- 
duction or the cost of manufacture of a by-product. 

A. f think that vou might say that the elements 
of cost which are to be included in the cost of pro- 
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duction of a by-product would be those necessary 
expenses which are directly and solely attributable 
to that by-product and which you can ascertain in 
amount. 

Q. In the case of a situation where not only 
the manufacturer or producer of the by-product 
but the purchaser of that product is concerned with 
the determination of the cost of production or the 
cost of manufacture of the by-product, and where 
there is a problem of determining and actual ad- 
vance in the cost of manufacture, if any should 
occur in a twelve month period as compared to a 
previous twelve month period, what would be the 
elements or items of cost to be determined or upon 
which any such actual] advance in cost of manufac- 
ture or cost of production would be based? [602] 

A. You have set up a situation where it 1s im- 
portant, of course, to determine cost based upen 
two comparative periods. In that situation there are 
certain things which have become very important, 
namely, the consistency of the appheation of the 
proper principles as to what elements should be 
included; I think, as T stated as to a general prop- 
osition, only those elements which are solely at- 
tributable to that by-product and which you ¢an 
ascertain with exactitude. In other words, you do 
not have the leeway perhaps that you might have 
if vou had some other purpose in mind in deter- 
mining those costs. 

Financial statements, of course, May serve Many 
purposes: reports to stockholders of the steward- 
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ship of the management, preparation of imeome 
tax returns, fiscal pohcies, determinations as to 
whether dividends might be legal, costs under a 
contract such as this—any number of purposes. 
Obviously they can not serve all purposes equally 
well, so that it is almost impossible to divorcee the 
question of purpose which vou have mn mind, be- 
cause where vou have a specific purpose vou are 
ghiigated to be very much more accurate in a case 
such as you have described than if you were just 
keeping books for some other purpose. 

@. State whether or not indirect charges of the 
manufacturer which would have been incurred if 
the by-product had not been produced, but im lesser 
and unascertainable amounts would be included im 
the cost of manufacture or cost of production in 
the [603] situation that I last mentioned to vou 
of the comparison of two vearly operations. 

A. J do not think that an expense of that type 
belongs in the cost of production of a by-product. 
It can not be ascertained and it might go on of 
whether or not there was a by-product produced. 
Therefore [ do not think that it should be charged 
to a by-product. 

@. J hand you ereswth, Mo. Diyvon, Plainuiis 
Exhibit 15, which is an exInbit to the answer by the 
defendant to plaintiff’s interrogatories in this case, 
and direct vour attention to certain words and fig- 
ures that appear in two columns and two purported 
comparative periods, the first being July 1, 19-44 
to Jrme 30, 1945 and the other period from July J, 
19-45 to June 30, 1946. 
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I might say to Your Honor that this is Exhibit 
15. The witness Webster dealt with Exhibit KE. Ex- 
hibit E, which Webster dealt with, had to do with 
the so-called second price increase. This particular 
exhibit, Exhibit F, has to do with the periods in- 
volved in the claimed third or last claimed price in- 
crease. 

Q. Now, Mi. Pryor, taking the items appearing 
in subparagraph B of the exhibit which you have 
in vour hand, please state whether or not in your 
opinion the items appearing in the left-hand column 
should or should not be included among the costs 
of production, the costs of manufacture of the by- 
product, keeping in mind for your information the 
notations and statements which [604] appear on 
the right-hand solumn opposite the particular item 
of cost set forth in the left-hand column. 

A. The first item on the exhibit is deseribed 
“Superviston,’ and the basis as shown is ‘ Allo- 
cated.”* I do not believe that an arbitrary alloca- 
tion of a thing like that results in a direct charge. 
Supervision, | presume, would go on whether or 
not there was produced by-product gypsum, and I 
do not believe that that type of thing belongs in 
here. 

T might note that on the schedule there is no 
change in the item between the two periods, al- 
though TI do notice that there is a footnote which 
indicates that in the first of the two periods 18 
per cent apparently of supervision was allocated 
to supervision, whereas in the second period 26 
per cent was allocated to supervision. 
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Mr. Kaapcke: To gypsum, you mean. 

A. ‘To gypsum. Excuse me. 

Q. (The Court): Where is that? 

A. May I poit it out to Your Honor? There 
is no change in supervision as indicated for the 
periods, but in the first period they have allocated 
18 per cent to gypsum and in the second period 
they have allocated 16 per cent to gypsum. 

@. (Mr. Bennett): What effect, if any, would 
that difference of percentage of allocation have in 
your determination ? 

A. None whatever as to the inclusion of the 
item. I do not believe it belongs in there at all. 
but, of course, if there gies /605]) a clYance aia 
counting basis or a change in method of allocation. 
it becomes rather arbitrary, it seems to me, which 
is a further reason why some other type of item 
might not be ineludable, in my opinion. 

Q. Assuming that this item of supervision which 
vou just mentioned was a charge which would have 
been ineurred had no gypsum been produced but 
in lesser and unascertainable amount, state whether 
or not that would also be a separate and distines 
reason for either including or not ineluding the 
item of supervision. 

My. Rosenberg: To which I object on the ground 
it assumes a fact not in evidence. Where is the 
hasis for tiat® 

Mr. Bennett: The basis is s1mply this, counsel: 
In vour answer to the interrogatories, under 10G 
vou state, “See Exhibit I*,’’ attached hereto. And 
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then you say, *‘None of the direct charges shown 
on Exhibit F would have been incurred if no gyp- 
sum had been produced. Indirect charges shown 
on Exhibit F would have been incurred if no gyp- 
sum had been produced but in lesser and unascer- 
tainable amounts.’’ 

Now, I assume from the very nature of the ex- 
hibit which you have referred to in your answer, 
which is in evidence, that this item of supervision 
is one of the indirect charges that you referred to, 
but wholly aside from that assumption, which IT 
think we are entitled to draw, I am entitled to ask 
this witness as a basis for this question an assump- 
tion. In other [606] words, if the interrogatories 
themselves do not make it clear that the item of 
supervision is classed by you in relation to the 
statement which I have just read as not an indirect 
item as you mentioned it, T am at least, for the 
purpose of this examination, entitled to ask a ques- 
tion on the assumption that it is, and then the wit- 
ness’ answer will or will not be relevant in this 
particular, depending upon further facts as they 
are developed. We can not try our whole ease, as 
Your Honor knows, in one question. Perhaps all 
this question ean be resolved, counsel, by you an- 
swering my inquiry now of whether or not the 
item of supervision, paragraph B of Exhibit F, is 
one of the indirect charges which you mention in 
vour answer 10G to the plaintiff’s interrogatories 
being an indirect charge. 
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My. Rosenberg: I frankly do not know, Mr. 
Bennett. 

Q. (Ma Bennett): Wymll ask you, “ih Pima 
according to your understanding, where an item is 
one that is allocated, would you. consider that a 
direct or an indirect charge? 

A. I would consider it an indirect charge. 

Mr. Bennett: Very well. I would like the wit- 
ness to answer my question. 

The Court: Read the question. 

(Phe Reporter read as follows:) 

“Q. Assuming that this item of supervision 
which vou just mentioned was a charge which would 
have been incurred had no gypsum been produced 
but in lesser and unascertainable amount, [607] 
state whether or not that would also be a separate 
and distinct reason for either including or not in- 
cluding the item of supervision.”’ 

A. I think that would be another reason for ex- 
cluding it from the cost of manufacture of the bv- 
product gypsum. 

Q. (Myr. Bennett): Take the next item, ** Labor 
Operations. ”’ 

A. Labor operations has opposite the notation 
‘*Actual time eard distmbution,’’ which would lead 
me to belicve that they had computed that based 
upon time cards, in which case T think it is divect 
and | helieve it belongs in the cost of production 
of the by-product, and I assume in saying that that 
is the labor which is involved in the actual finish- 
ing of the by-product from the point of sepavation. 
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Q. How much of an increase in the comparative 
period, that is, in the year July 1, 1945 to June 30, 
1946, is there over and above the preceding twelve 
month period, if any? 

The Court: Is there any question about that 
labor charge, the allocation? 

Mr. Bennett: No, Your Honor. 

The Court: Why spend any time on that? 

Mia. Bennett: I just wanted to have a computa- 
tion here of the items that are agreed to, or which 
this witness feels should be included. 

The Court: You can not get anything more def- 
inite than that, than the time card showing of the 
actual labor. I will [608] stand corrected if there 
is any question about that. 

@. (Mr. Bennett): There is a three cent in- 
crease ? 

A. There is a three cent increase in that item. 

@. The next item, ‘‘Labor Repairs.”’ 

A. The same notation is opposite it, and assum- 
ing that that was the labor for repairing machinery 
used in the finishing of the by-product from the 
point of separation, then I think that belongs in 
there. There is an increase in that item of four 
ees. per ton. 

Q. The next item, ‘‘Material Operations,’’—and 
this is one item in which there is a detail which T 
think we should develop—what would you say as to 
that item? 

A. It says, *‘Material Operations,’’ which I pre- 
sume means materials used in the direct manufac- 
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turing of the by-product gypsum. It says ‘‘On di- 
rect purchase and storeroom reqitisitions,’’ and I 
think it belongs in the cost of production of the by- 
product. There is an increase of three cents in that 
item. 

Q. Assuming that one cent of that crease re- 
sulted by reason of a change in accounting methods, 
then what would vou sav, Mr. Prvor? 

Mr. Rosenberg: To which I object on the ground 
it includes a fact not in evidence. 

Q. (Mr. Bennett): Assuming that in the sec- 
ond period one cent of that three cents was for an 
air compressor, which charge for the first period 
in comparison was carried under the [609] title of 
‘General Plant Expense,”’ what would you say in 
connection with the propriety of including that one 
cent charge for the air compressor in the second 
period, whereas in the first period it was charged 
to general plant expense ? 

Mr. Rosenberg: Same objection. You are ap- 
parently reading from something, but I am sure 
there has been no evidence up to this point of any- 
thing of that nature. 

Mr. Bennett: Counsel, we will develop that. As 
T said before, T can’t prove the whole case in one 
question, 

Mr. Rosenberg: That is right, but it is wp to vou 
to have vour foundation laid before you put a hy- 
pothetical question to the witness. 

Mr. Bennett: All right, if you wish to take time 
todo tat new. 


Westvaco Chlorine Products Corp. 643 


(Testimony of O. Kenneth Pryor.) 

Counsel, I will ask you if it is not a fact, to save 
time, that in the first period involved in this com- 
porison presented by Defendant’s Exhibit F to 
their answers to plaintiff’s interrogatories, one 
cent of that claimed 3 cent increase during the sec- 
ond period, July 1, 1945, to June 30, 1946, involved 
a charge for air compressor, which in the previous 
period, the 1944-1945 period, had been charged as 
against general plant expense. 

Mr. Rosenberg: I do not know. If you will tell 
me what source you are getting that information 
from, Mr. Bennett 

Mr. Kaapeke: Claude, I will state the source 
of it: [610] In my office Mr. Watt and you had a 
conversation. I was sitting at the same table. You 
turned to Watt, and the discussion was over this 
air compressor. You asked him if that change was 
made, and he said, ‘‘ Yes.”’ 

You said, ‘‘Is that one cent ?’’ 

And he said, ‘‘Yes.’’ 

And if vou do not care to stipulate to that, all right. 

Mr. Rosenberg: If that is a fact,—frankly, T do 
not recall that. JT do not doubt that it occurred if 
vou say it occurred. However, I would submit this, 
Your Honor: If it was in another account in the 
prior period and you put it in a different account 
m the second period, then if you are going to take 
it out of the account, you should put it back in the 
account it was in in the previous period, according 
to their theory, so it would not necessarily record 
anv change. 
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Mr. Kaapeke: That is what was done, saving 
for the moment the question of whether general 
plant expense should go in or not. 

Mr. Rosenberg: I will withdraw my objection 
subject to your offer to lay the foundation later. 

My. Bennett: We could stop this and call Mr. Watt. 

Mr. Rosenberg: IT have withdrawn my objection 
for the time being. 

The Court: Let the witness answer the question. 

(The question was read as follows:) [611] 

‘“(. Assuming that one cent of that increase re- 
sulted by reason of a change in accounting methods, 
then what would you say, Mr. Pryor? 

A. I would say that the accounting methods 
should be the same in both periods, if you are go- 
ing to compare the two periods, and I do not be- 
heve that a change in accounting method should be 
made where it results in increasing a price under 
a contract, or where vou are comparing two periods, 
even if there is a contract. 

@. (My. Bennett): <As to that item and assum- 
ing the correctness of your theory and reason, there 
would be, instead of three cents, allocated to in- 
creased cost two cents, is that correet ? 

A. ‘That is correct. 

Q. ‘Take the next item, please, ‘‘Material Re- 
Pairs: 

A. Material Repairs. That is apparently from 
the description on the exhibit based on storeroont 
requisitions and direct purchases, and so long as 
they apphed to repairing things in the gypsum 
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operations directly, I would have no objection 
whatever to including them in cost of production. 
There was an increase in that item of 9 cents. 

Oe the next item. 

A. The next item is bittern. From what I have 
heard here before, I take it that is raw material 
which starts at the beginning of this plant, and I 
do not believe that it therefore has [612] a place 
in the cost of manufacture of a by-product. 

Mr. Bennett: May I interrupt here? Your 
Honor has, for the purpose of accelerating this 
trial, which is a proper thing, stated that where 
matters do not involve an actual claim of increase 
for any period, we can skip that. The only reason 
T am mentioning this point now is that while this 
period there does not appear to be an increase in 
the charge of bittern 


The Court: There is a deduction. 

Mr. Bennett: there is a question in the final 
decision of this ease as to whether or not bittern is 
a proper basis of cost, which will have to be de- 
termined by the Court, and the reason I asked that 
specific question of the witness was so that Your 
Tfonor will have such benefit as his testimony gives 
with reference to these disputed items. 

Mh. Rosenberg: Then, Mr. Bennett, wouldn't 
it he proper—I presume the purpose of writing 
these figures on the board is to show the results of 
this witness’ opinions. So to be consistent there 
should be another two cents on there, shouldn’t 
there, because we gave you the benefit of the re- 
duction in bittern cost, and he said that that is im- 
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proper. Bittern should not be included at all. Now, 
you do not want to take the benefit of that two 
cents according to this witness’ testimony do you? 

Mr. Bennett: I suggest we carry this 2 cents 
but you made your comment, counsel. The prob- 
Jem is not as simple as you are stating it. We will 
put on the board this item of bittern, 2 cents, we 
will put it down so there won’t be any question of it. 

Q. The next item of water, My Pryor. 

A. There is no charge in that item. It is marked 
out on the side, ‘‘At cost measured.”’ IT presume it 
is used divectly in that gypsum process and the fin- 
ishing of the raw material, and TI would have no 
objection to that item of expense being included. 

Q. Next item, power. 

A. Same thing ean be said for power. 

Q. Gas. 

A. In the case of gas, for the same reason J 
would include it; there is an indication of one set. 

Q. Fuel oil. 

A. I cannot tell from looking at this statement 
whether there has been a change in accounting 
bases or not. There is a zero in the first cohimn, 
and 1 cent in the second column. If it is a product 
which was introdueed, that is a fuel which was in- 
troduced in substitution of some other fuel, and it 
Was necessary to have them use it directly in the 
process, then I would have no objection to its im- 
clusion, and it would show an increase of one cent. 

Q. Next item, sulphune acid. In considering 
that item | wish [615] vou to consider and assume 
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that the sulphuric acid is added in the manufactur- 
ing process prior to the point in time of separation 
of the by-product in this case. 

A. I should like to add to that assumption that 
if that was placed in there necessarily and solely 
for the production of the by-product gypsum: In 
that case I have two things to say about the item. 
First thing, I do not believe it belongs in there un- 
der those circumstances at all. In the second place, 
it would appear that they might have some change, 
there might have been some change in accounting 
method and the apparent increase that are simply 
the result of changes in accounting methods or 
bookkeeping increases, so to speak, I believe have 
no place in a comparison where you are trying to 
ect down to unit cost comparing one period with 
another. 

Q. Assuming that up until the period July 1, 
1945, or from July 1, 1945, to June 30, 1946, the 
manufacturer had never charged or sought to 
charge any sulphuric acid to the cost of producing 
the by-product in question, but had charged it to 
some other product, how would that affect your 
answer ? 

A. Well, I should say that that would be a 
change in accounting basis and therefore would 
eliminate this item. 

(}. Take the next one, the item ‘‘Overhead,”” and 
assume that the item Overhead involves costs which 
would have been incurred if no gypsum had been 
produced but in lesser and unascertainable amounts, 
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what would your answer be as to whether or not 
the [614] item of overhead appearing on Exhibit F 
should or should not be ineluded in the cost of pro- 
duction or manufacture of the by-product, and 
whether or not any actual increases or advances in 
such cost should be considered for such comparative 
period. 

The Court: On a labor basis? That item is on 
ae labor basis” 

Mr. Bennett: Yes, your Honor, if you wish 
that; I will follow that up. 

The Court: That is the label on the item. 


My. Bennett: No. What that means, your Honor. 
as [ understand it, is that these 


The Court: Alloeated on a labor basis. 


Mr. Bennett: Allocated on a labor hasis. In 
other words, the defendant claims that it is entitled 
to allocate this plant overhead for certain items 
for the Western Division and overhead for cer- 
tain items in the New York office on a basis of 
applying the relation of the direct labor charge 
that they have for the gypsum industry as that 
bears to direct labor charge in some other opera- 
tions, the details of which T don’t know. 

Mr. Rosenberg: et’s he fair, Mr. Bennett. Vt 
vou are making a statement as to what the defend- 
ant’s contentions are let’s state it correctly. 

Mr. Bennett: Well, vou say it. 

Mr. Rosenberg: Our contention is we are en- 
titled to allocate [617] general overhead at the 
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Newark plant on the basis that the direct labor em- 
ployed in processing the gypsum from the time it 
is separated from the bittern bears to the entire 
labor in the Newark plant. 

The Court: That was my understanding. 

Myr. Bennett: ‘That is all nghtif that is your un- 
derstanding. I understood your question to me 
was that this item of overhead imeluded labor 
charge. 

The Court: I said on a labor basis. 

Mr. Bennett: Yes. Now, Mr. Rosenberg, is it 
not a fact that among the items of overhead charges 
that you include in this total as appearing im this 
Exhibit F to your answers to plaintif{’s inter- 
rogatories, not only overhead for the operations 
of the plant at Newark are involved, but also over- 
head of certain items, certain items of overhead at 
your western division and your New York office? 

Mr. Rosenberg: Oh, no. I will say the answer 
is ‘‘No,’’? Mr. Bennett. I would say this, that con- 
sidered as part of the overhead expense of the New- 
ark plant is a portion of New York general and 
administrative expense that is allocated by the New 
York office to the various plants throughout the 
country by the Westvaco Chlomne Products Com- 
pany, including Newark, but I did not want vou 
to create the impression that the New York expense 
is allocated to the Newark plant according to the 
relation that the direct labor of both products 
should bear [617] toward each other because that 
is not true. 


650 Pacific Portland Cement Co. vs. 


(Testimony of O. Kenneth Pryor.) 

Mr. Bennett: Based upon the situation as out- 
lined by the comments of his Honor and the com- 
ments of Mr. Rosenberg, Defendant's counsel, and 
myself, state whether or not the item **Overhead” 
as it appears on Exhibit F and any claimed in- 
creases appearing on that exhibit should be in- 
cluded in the cost of production for the purpose 
of this comparative period? 

A. Ido not believe that any part of it belongs 
in the cost of producing the by-product. 

Q. You would therefore disallow any increase 
as Claimed on Exhibit F for that particular item? 

A. I would. 

Q. ‘The next item involves three items grouped 
together, taxes, insurance, and depreciation. I re- 
fer in connection with that particular item your 
attention to the items, the breakdown details of each 
of those items as appears on the first page of Plain- 
tiff’s Exhibit 18. 

The Court: ‘Taxes, insurance and depreciation. 

The Witness: Yes. Taking the items in the order 
that they are on the exhibit which you have just 
handed to me, the first item is insurance, in which 
there is shown 

The Court: ‘Taxes, isn’t it? 

A. In your copy, I believe—the exhibit you are 
looking at, your Honor, it is [615 ] 

The Court: Oh, I see. 

Lhe Witness: I am looking at this and the first 
item is insurance. 
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The Court: Yes. 

The Witness: In which there is shown a de- 
crease of one cent per ton. As to insurance, we, 
of course, have to know, I believe, in the present 
circumstances, what type of insurance it was. 

Q. Let us assume it is insurance on fire and 
other risks of property, both real and personal. 

A. In the case of fire insurance, and in this par- 
ticular instance I think there might be good rea- 
son for leaving it out on the theory that it repre- 
sents a policy matter, the company has decided to 
assure itself against the risk of loss of capital, and 
I think there might be good justification for leav- 
ing it out, but I might say, Colonel Bennett, that 
in many companies it is included. I know of com- 
panies where it is excluded from cost of manufac- 
ture. I know of companies where it is included. 
Frankly, I wouldn’t quarrel with the way it has 
been done here. 

Q. If that insurance item bore a direct relation 
to the particular items of property, real and per- 
sonal, devoted to the processing of gypsum after 
its separation, then you say you would not quarrel 
with it, although it is a matter that could or could 
not be included? [619] 

A. That is correct. Of course, I do not think any 
insurance that does not relate to the particular prop- 
erties used in this drying and grinding or the by- 
product has any place in the cost of the product, 
or the by-product. 
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My. Rosenberg: I will move that go out; there 
is no basis for any such statement. 

The Court: It may go out. 

The Witness: I beg your pardon. 

Q. (Ma. Bennett): Take the next item, please, 
Mie leary on. 

A. The next item is labeled ‘‘Taxes on real and 
personal property.’”? There is no change during 
this period. 

@. Assuming there was a change during that 
period, what would be your view with reference to 
the propriety of including such an item, and if 
there are any conditions for that what conditions 
would there be? 

A. I think that goes to a basis of determiming 
as to the item, itself. I would have no objection to 
including it im cost of production of a by-product 
if it related to the properties that are used m the 
finishing of that by-product. Lf it can be determined, 
for example that the assessor had valued those par- 
ticular properties in the plant at X dollars, then 
T would have no objection to applying the applic- 
able tax rate to those X dollars to determine how 
much should be included in the cost of production 
of gvpsum. 

Q. ‘Take the next item. [620] 

A. Depreciation shows a decrease in the cost 
per ton of 2 cents in this period. As to whether or 
not depreciation belongs in here as cost of manu- 
facture of the by-product I would say that if it 
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applies to the particulary facilities used in the fin- 
ishing of that by-product it would be so, but [ 
would like to qualify that to this extent, and that 
is that I beheve that where you are comparing two 
accounting periods and reducing each result to a 
umit of production basis, that vou would be justi- 
fied in eliminating any other type of allocation of 
depreciation other than a unit of production method 
of computing the depreciation. 

Q. What about the next item, Inter-depart- 
mental charges? 


A. Are you still referring to the 

Q. No; I thought that covered taxes, insurance 
and depreciation. Haven’t vou? 

A. Yes, J have. I see vou are going now back to 
Exhibit F. 

(). Inter-departmental charges. 

Mie Court: At cost. 

Mr. Bennett: At cost. There is no apparent in- 
erease or decrease or decrease as to that item, but 
assuming that there was an increase, should that 
item be considered or included as cost of produc- 
tion? 

A. Wiull, I notice wp at the top of this exhibit, 
or further up on the exhibit there was ‘**Water at 
cost measured.’’ I do not know what the nature of 
this inter-departmental charge for water at cost 
is; if it represented an item of water, comparing 
actual cost that was used solely in the production 
of [621] the gvpsum by-product I would have no 
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objection to meluding it, but if it represents some 
arbitrary allocation of overhead, more or less, I 
wouldn't think it would be includable. 

Q. What about the last item, Shipping expense? 
In that connection, please keep in mind the ex- 
planation that appears on the mght-hand column 
of Exhibit F, and also assume, Mr. Prvor, that 2 
cents of that claimed cost of 28 cents per ton dur- 
ing the latter period involved indirect charges 
which would have continued if production of gyp- 
stun, or if no gypsum had been produced but in 
lesser and unascertainable amounts ? 

A. Perhaps I ean save a little time here 

My. Rosenberg: Just a minute. I suggest, M2. 
IKaapeke, you do not anticipate the witness by 


writing on the board. 

Mr. Kaapceke: Oh, pardon me. 

Mr. Bennett: Go ahead. 

The Witness: I might save a little time if I 
explained first that shipping expense is ordinarily 
not considered manufacturing expense, but I un- 
derstand that it is not in contest here, and it is 
agreed that shippmg expense, because of the word- 
ing of the contract, 1s to be meluded, nevertheless. 
With that preliminary I would say that the actual 
out-of-pocket expense over in the by-product plant 
of shippimeg the e@ypsum would be ineludable for 
this purpose. Now, as to the indirect items that you 
mentioned of 2 cents, I do not believe that such in- 
direct items should be included. There is an [622] 
apparent inerease here on the face of the exhibit of 
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7 cents, so that if 2 cents was indirect, I would say 
there could only be an increase in this particular 
item of 5 cents. 

The Court: Is there any hope of concluding 
with this witness ? 

Mr. Bennett: I think that is all, your Honor. 

The Court: It is after 12 o’clock. We will take 
a recess until 2 o’clock. 

(A recess was thereupon taken until two 
o’elock p.m.) 


Thursday, December 18, 1947, 2:00 o’clock p.m. 
Mr. Bennett: L have one or two questions. 


O. KENNETH PRYOR 
resumed the stand. 


Direct Examination (Continued) 

@. Prior to the noon recess, we were discuss- 
ing and you were giving your opinion with ref- 
erence to the items of cost bearing on Exhibit F 
of the defendant’s answers to the plaintiff’s inter- 
rogatories, and we completed, as I understand it, 
all the items appearing on that page. Will you state 
for the record, Mr. Pryor, the total amount of 
actual increases or increase in the cost of produc- 
tion of gypsum in the 1945-1946 period, if any, 
over the preceding twelve month period? 

Mr. Rosenberg: That is based upon the same 
assumptions that the witness has been indulging in 
throughout his testimony ? 

My. Bennett: That is correct, Your Honor, and 
also on the assumptions that the figures and state- 
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ments contamed in Ehxibit F of the defendant's 
answer to our interrogatories are correct. 

A. I think that the increase in the cost of pro- 
duction of the by-product gypsum for that period 
which would be proper under the contract, would 
be 25 cents. 

Mr. Rosenberg: Just a moment. I am going to 
ask that that answer be stricken. I did not undei- 
stand that this witness was to construe the con- 
teat. 

Mtv. Bennett: J did not say anything about the 
contract. [623] 

The Court: He could not control that answer. 

My. Bennett: Disregarding your understanding 
of the contract, but based upon opinions and views 
that vou have previously expressed and upon your 
consideration of each of the items of cost set forth 
on Exhibit I of the defendant’s answers to plain- 
tiff’s interrogatories, state the total amount of the 
netual inevease, if any, of the cost of produqton 
for the period 1945, July 1, 1945, to June 30, 1946, 
over the preceding twelve month period. 

a. 20 Cants per tow. 

@. If these items of depreciation, surance andl 
bitten are proper to be considered as actual costs 
or as costs of production or manufaeture of evp- 
sum and allowable as such, what would be the total 
amount of merease in the period mentioned in the 
preceding question ? 

A. It would be 25 cents less 5 cents for those 
three items, or 20 cents per ton. 
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@. Mr. Pryor, you have testified that you elim- 
inated this item as stated as overhead in Exhibit F 
to defendant’s answers to plaintiff’s interrogatories, 
and assuming again that the problem is the com- 
parison between the two vear-periods in question 
that I have just mentioned, the purpose is to dec- 
termine anv actual advance in the cost of mann- 
facture of gypsum, and such determination is one 
in which not only the manufacturer is interested 
but also the purchaser—in other words, the rights 
or obligations [624] of both the manufacturer and 
the purchaser of the gypsum are to be affected hv 
such determination—state the reason or reasons, 1f 
anv that you have, why you would exelude such 
item denominated, ‘‘Overhead.”’ 

Mr. Rosenberg: Do I understand that the wit- 
ness is testifying that it would be proper to in- 
clude overhead, that it would be in accordance 
with good accounting practice to include overhead 
for a by-product if no one other than the producer 
were affected? 

Mr. Bennett: No, I do not understand him to 
say that at all, counsel, but I am asking this ques- 
tion, as I am entitled to ask it, from an accounting 
point of view where the comparison 


The Court: It is rather involved, and T suggest 
that yon break it up by asking direct questions xo 
that [ may be able to follow the testimony. 

mi bennett: 1 willdo that. L thomenn i had 
already asked the direct question. 
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The Court: I do not know whether you are 
conscious of it. It may be myself. In asking these 
questions, they become so involved, I should think 
if vou would break them down in some fashion so 
I could follow them directly, it would be helpful. 

Mr. Bennett: J will have to repeat a httle bit. 

The Court: That is all right. 

Q. (My. Bennett): You have already stated, 
My. Pryor, you [625] would disallow this item de- 
nominated overhead in defendant’s Exhibit F to 
the defendant’s answers to plaintiff's imterroga- 
tories. You disallowed that item, as I understand 
it, both from the point of view of being a proper 
allowance for incluston in the cost of a by-product, 
and vou also disallowed it, as [ understand it, with 
reference to the specific problem of the comparison 
of cost to determining any increase between these 
two periods mentioned in Exhibit F, is that cor- 
rect? A. That is true. 

Mr. Rosenberg: I am not conceding that to be 
true by not stating anything. I do not think the 
witness has said that if it was proper to include 
overhead in the first period, it would not be proper 
to include it in the second period for comparative 
purposes. He has not said that. 

Ma. Bennett: I did not intend to indicate that 
he said that, counsel. T think both of your com- 
ments were not germane to my questions at all. 

Mr. Rosenberg. All right. 

Mr. Bennett: And it tends just to confuse. 

@. For the purpose of comparison of those two 
vear-periods and for the purpose of determining 
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what actual advance, if any, in the cost of manu- 
facture for the latter year period as compared to 
the first year period, there is, why would you dis- 
allow the item embraced in this classification of 
overhead as appears on Exhibit I of the answer 
to the interrogatories? [626 | 

A. I think that in the case of a by-product it 
has no place there. If you inject the other thought 
of another party involved it may be affected by 
your determination. It accumulates an error that 
you might make if you include it, because as you 
look at overhead in relation to a price fixing, then 
you must, of course, remember that by increasing 
the overhead in one period, by spending more money 
and decreasing it in another period by spending less 
money, you get an increase which, if you reverse the 
process again and again and again, it accumulates 
and accumulates. Now, that just does not make 
to me good business sense from an accounting point 
of view to do that, because, after all, a business 
man, when he looks at a by-product he thinks of 
it in terms of out-of-pocket. That does not mean 
overhead. He looks at it this way: If I produce a by- 
product my direct expenses are 10 cents and I can 
sell it for 11, I can make a cent. But if he allocates 
overhead and a lot of other expenses that would go 
on whether he made the by-product or not and he 
finds it costs 12 cents or 2 cents of overhead added 
to that, he would say, ‘‘ Well, I won’t make the by- 
product.’? And that does not make business sense, 
because by not making it he would lose a penny. 
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@. state whether or not there is a greatevgen 
lesser reason or purpose in excluding such items of 
overhead as we have discussed here in your testi- 
mony in the case where not only the manufacturer 
is concerned with his cost accounting, but the piui- 
chaser [627] of the by-product is concerned with 
the amount of any actual increase in such costs 
of manufacture? 

A. Well, | would answer that question this way: 
In computing the cost of mannfacture of a_by- 
product, | do not beheve that good accounting 
would pernit those things being charged, even if 
no one else were coneerned, but if somebody else 
was conecrned, I think it becomes imperative that 
he climinate them. 

@. And why do you consider that it becomes im- 
perative to eliminate them as costs of manufacture 
upon which any price nerease would be based ? 

a Iotinix i is Torte ceneral treason clin 
does not fall in the case of manufacture of bv- 
product, according to my original definition, but to 
put them im in the case you just described would 
erve the seller, it seems to me, the power to affect 
the price—I do not hke to use the words ‘legiti- 
mately’’ or “‘tlegitimately”’ because I do not be- 
lieve that that is necessarily the correct way to put 
it, but he would have certain powers of affecting 
the contract that I do not believe he should have. 

Q. Would the fact that the manufacturer was 
willing to ov did allocate such indirect or overhead 
items on a labor basis make any difference? That is, 
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would it make proper the inclusion of indirect and 
overhead charges? 

A. Ido not think that the basis of allocation is 
of the essence here. It is whether it should go in 
in the first place or not. I can think of a situation, 
for example, on the allocation point [628] where in 
the production of the principal product perhaps 
there is relatively httle labor. It is a by-product 
process, and where the finishing of the by-product 
might involve a great deal of labor, and even as- 
suming, which I do not for a minute assume, that 
overhead items should be allocated in some way 
to a by-product, certainly a direct labor basis would 
not be a proper basis under these circumstances. 

Q. Assuming a situation such as a manufacturer 
of a by-product, gypsum, where there is a primary 
product, magnesium oxide, produced, whereas at the 
beginning, say, of any period of operation, the first 
vear or so of its production, a great deal of labor 
was used in the production of the magnesium oxide, 
the primary product, but a change was made where 
in the place of labor, labor saving machines were 
employed, but so far as the production of gypsum 
was concerned, of by-product, the amount of labo: 
that was used relative to the production continued 
on without substantial change; what would you say 
as to such a situation as that? 

Mr. Rosenberg: To which I object on the ground 
it assumes facts which are completely the figment of 
counsel’s imagination. There is not an iota of evi- 
dence in this record to sustain any such ridiculous 
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assumption for this witness to indulge upon. You 
can go, Mr. Bennett, to the limit where all of a 
sudden there was no labor for gypsum and ask him 
what the result would be, and what materiality 
would that have in the determination [629] of this 
ease ? 

Mr. Bennett: Your Honor, I will concede that I 
am assuming a situation, but I think the assump- 
tion of that situation is definitely legitimate for the 
purpose of laying a foundation of the witness’ 
views. He has already stated that the mere fact 
that allocations are made on a labor basis would 
not in his opinion give validity to such allocations. 
Now, this question was directed by way of a pos- 
sible illustration. It might be applicable or not. 
That is for the witness to determine so far as his 
testimony is concerned. 

Mr. Rosenberg: Oh, no, it is not for the witness 
to determine whether there is any foundation. 

The Court: Counsel indicates you are assuming 
a fact not in evidence. There is no evidence in this 
case that embodies anything in your question. 

Mr. Bennett: No, but a situation of that kind, 
if Your Honor please, may be used for the purpose 
of illustration. 

The Court: I understand. 

Mr. Bennett: And I am frank to confess that 
there is no evidence, so far as I know, that there 
has been a complete change in the method of manu- 
facture of magnesium oxide. There have been some 
bookkeeping changes. They now charge, for ex- 
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ample, sulphuric acid, against the by-product. We 
need not go into that phase of the matter now, but 
T wanted to illustrate, if possible, situations that 
would give graphic [630] illustrations to what the 
witness is talking about, that the mere fact that 
items which are not ordinarily considered included 
in the cost of manufacture, do not become valid or 
appropriate merely because they are allocated on 
a labor basis. 

Q. (The Court): Do you understand the ques- 
tion ? A. Yes, I do. 

The Court: You may answer it. 

A. Again I would lke to repeat that I do not 
think that any part of it would belong in the by- 
product, but if we assume that that would be the 
basis we should go on, then I think [631] those allo- 
cations should be made on a realistic basis and one 
which conforms to facts, and if there had been a 
substantial change in relative labor, if they started 
off on that basis and it was proper at the begin- 
ning, then I think it would eall for a change in the 
basis of allocation. 

Q. (The Court): What do you have in mind 
when vou say a realistic basis? 

A. One that conforms to what a reasonable busi- 
ness man and an accounting looking at it from that 
point of view would adopt. Accounts, Your Honor, 
are utilitarian to this extent, that they must have 
some semblance of business reason back of them. 

The Court: Very well. Proceed. Is that all from 
this witness ? 
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Mr. Bennett: Yes, Your Honor. 
The Couwt: Proceed. Let us get along. 


Cross-Examination 

@. (Mr. Rosenberg): Mr. Pryor, first, to 20 
into something that was right at the end of your 
testimony, you were speaking of overhead and you 
said the reason you did not think that should be 
included in the cost of production of a by-product 
is because it would rest within the power of the 
purchaser, of the manufacturer, rather, probably to 
jockey his overhead expense up or down in dif- 
ferent years that might be used for a comparative 
basis. Was that the essence of your testimony ? 

A. No, I do not think so. [632] 

Q. What did you mean ? 

A. The essence—that was based upon an as- 
sumption which was given me. The essence of mv 
testimony Lf pdelieve has been that overhead should 
not be charged to the by-product. 

Q. «And then vou were asked, ‘‘Well, now, if 
the cost of production of the by-product to the 
manufacturer is going to affect a purchaser of that 
by-product, is there more reason for the opinions 
that vou have expressed?" And I betieve vou said 
yes, and then you explained why, didarvt you? 

A. I merely said,—I think I started off my re- 
mark by saving, ‘Tt do not believe that it belones 
NUE ela el 

Q. J understand that. Now, will vou tell me 
what you told Mi. Bennett when he said, “Well, 
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now, if somebody else is going to be affected by 
that cost of production, do vou think that that is 
all the more reason for not including that?’ Do 
you remember that? A. I remember. 

Q. And you said yes? 

Pee No, | didn’t say “‘yes’ 
said this 

@. (The Court): In substance and effeet, if I 
followed your testimony, it was that. If I am in 
error, you may correct me. 


7 in so many words. I 


A. Yet me restate the thing. 

Q. Yes. 

A. I stated I did not think it belonged in the 
cost of [633] production of a by-product at all. If 
by some reason it should be under any theory, 
which I do not know what theory it could be, but 
if it should be, certainly that would have an effect 
on it, just as it would have an effect on the price 
of the major or primary product. 

Q. (Mr. Rosenberg): And then didn’t you sav 
something about the fact that the overhead might 
be wp m one year and down in another year, and 
therefore you would get what in effect would be a 
fictitious result? You did not use those words, but 
isnt that the meaning that you intended to con- 
vey? 

A. I did not mean to convey it with relation to 
the by-product necessarily. 

@. Let me ask you this, Mr. Pryor: You will 
concede, won’t you, that ordinarily overhead ex- 
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pense is considered a proper item in the cost of 
production of a manufactured product? 

A. Primary product? 

Q. Yes, or a co-product. 

A. Oh, I would like to state there that when 
you say overhead, and I answer yes, I mean manu- 
facturing overhead, not general and administrative 
overhead. 

Q. All right, I am using overhead in the same 
sense that you used it in your testimony. 

A. I just wanted to make sure we understood 
each other. 

Q. Using it in that sense, you will concede in 
respect to joint products, co-products or by-prod- 
ucts, overhead expense is [634] properly included 
in determining cost of production ? 

A. Manufacturing overhead, yes. 

Q. And that is true whether the manufacturer 
has a contract to sell that product to somebody and 
the price is to be determined according to the cost 
of production or not, isn’t that true? 

A. That is right. 

Q. And so the contract and the fact that a third 
party might be affected has nothing to do with it, 
does it? 

A. Not as far as by-product accounting is con- 
cerned. 

Q. Let me ask you, have you ever been to 
this plant in Newark? 

A. No, sir, I Nave not. 

Q. So you do not know anything about their 
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processes except what you have learned in court 
here, is that right? A. That is true. 

Q. And you have been in court every day since 
this case started, have you not? 

A. JI think I have been in court all the time. 

@. All the opinions that you have expressed in 
your testimony were based upon the assumption 
that gypsum for accounting purposes is a by-prod- 
uct, is that true? 

A. If I understand you correctly, those assump- 
tions which I have made as to how accounting 
should be treated, it 1s in relation to a by-product. 

Q. In other words, you have assumed through- 
out your testimony [635] that gypsum is a by- 
product for accounting purposes ? 

A. I was referring to it in that sense. 

@. And you are expressing no personal opinion 
of that yourself, are you? 

A. I have not expressed one. 

Q. No. In other words, you do not know, at least 
vou have not expressed an opinion, and counsel did 
not ask you to, as to whether or not in your expert 
opinion, and in light of all the circumstances re- 
lating to the operation of this plant and everything 
else that you would have to know in order to arrive 
at an intelligent conclusion, whether or not gypsum 
is in fact a by-product for accounting purposes ? 

Mr. Bennett: That is argumentative, if Your 
Honor please. 

The Court: The objection will be overruled. 

A. I was not asked, as I recall it, whether in my 
opinion it was a by-product. 
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Q. (Mr. Rosenberg): Tell me if I am correctly 
stating what vou stated in your direct testimony, 
that in determining cost of production of a by-prod- 
uct, you should include only those necessary ex- 
yenses directly and solely attributable to its pro- 
duction and of which you ean ascertain the amount 
with exactitude, is that right? 

A. J think that is the way I expressed it. 

. Let me ask you on what authority you make 
that statement. What is the basis for that expert 
opinion? [636] 

A. I would say long experience in the profes- 
sion, seeing a great many instances of account for 
by-products. 

@. f£ mean that particular language that vou 
used. Where did you get that from? 

A. The words themselves? 

Q. Yes. Those are original with you, are they? 

A. I do not know exactly what you mean orig- 
nally with me, but I believe that that is my own 
definition. 

@. Let me ask you, ean vou refer me to gaily 
text writers or any papers or treatises by persons 
either beimg or purporting to be accounting authori- 
ties that would sustain vour view that where vou 
elect to determine the cost of production of a m= 
product, it is improper to Include anv overhead ex- 
pense or indirect charges? Can vou refer me to any 
authorities on that? 

A. I do not have any specifically in mind, but 
PF am sure there must be many like that beeause L 
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have read a good deal about accounting matters in 
my life and I have seen a good many [637] in- 
stances, and that is the way I have always looked 
upon it. 

@. You indulged in some preparation for your 
testimony in this case, didn’t you? 

A. I talked over a good many things. 

Q. Did you go into your library to see if you 
eould find anything on the subject? 

A. The only thmg which I really tried to find 
out was I wanted to check my ideas of the def- 
inition of a by-product. 

Q. That is all you looked up? 

A. I looked for other things but I did not um- 
mediately pay attention to the mechanical pro- 
cedures, because I knew them so well. I have seen 
so many things on that subject, of course. 

®. But vou can’t recall any at this moment? 

A. Specifically I would not want to say, yes. 

Q. What is that? 

A. I said, specifically I would not want to say. 

Q. In preparation for your testimony in this 
ease, didn’t vou go into vour library and see if vou 
had any works on by-products accounting ? 

A. I have a very limited library space for ac- 
counting hooks in my room and T did not go out of 
it for the purpose. 

@. Didn’t you, Mr. Webster and Mr. Draewell 
collaborate for the purpose of your testimony in 
this case ? 

Mr. Bennett: I object to that question as in- 
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definite and uncertain. What do you mean by col- 
laborate? [638] 

Mr. Rosenberg: I will make it more certain. 

Q. Didn’t you, Mr. Webster and Mr. Draewell 
confer together and discuss the subject and discuss 
the testimony that you and each of you were to 
give in this case? 

A. We conferred with each other. I don’t know 
what you mean by discussing the testimony. 

Q. Did you all agree that vou were all going to 
state that in determining the cost of production of 
a by-product you should include only those neces- 
sary expenses directly and solely attributable to its 
production and of which you can ascertain the 
amount? Didn’t the three of you get together and 
agree that that is what would be your opinions in 
testifying in this case? 

A. We had no agreement. We discussed that 
definition and all of us felt that it met the case. 

@. And that probably explains the fact that 
you have all used precisely the same language, 
does it? A. I would not be surprised. 

Q. In the course of your discussions, did any of 
you come up with a reference to any paper or 
treatise or authority that would support your view? 

A. I ean only answer that I did not. I do not 
know whether the others made references or not. 

@. At least in the course of their discussions 
with you they did not refer to anything, did they ? 

A. ‘They did not. 


Q. You have been sitting here ever since this 
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case started. You heard me when I was question- 
ing Mr. Webster and Mr. Draewell, refer to the 
official publication of the National Association of 
Cost Accountants, didn’t you? 

A. I heard you refer to that book. J did not 
know it took on an official status. 

Q. You know what the publication of the Na- 
tional Association of Cost Accountants is, don’t 
you? 

A. Ido not know them all. I know their general 
publications, certainly. 

Q. And you heard me mention this particular 
one, didn’t you? A. Yes. 

Q. <A couple of days ago? 

A. If that is the one you have in mind—the 1920 
edition or something ? 

Q. You know that there is at least this authority 
on that subject ? A. Ido. 

Q. But you have not troubled to look at it? 

A. JI haven’t, and I do not know that I consider 
it an authority. 

Q. You would not know until you read it, would 
vou ? 

A. No, I would not. That is why J say FI do not 
know whether I would. 

My. Bennett: Apparently you have the only 
volume of that [640] in San Francisco, counsel. I 
have been looking through the libraries and every 
place I could find, including a lot of accounting of- 
fices. 
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Mr. Rosenberg: Well, I do not think anybody 
looked very hard. 

Mr. Bennett: There is only one firm I could find 
and they said they had loaned thea copy to a law- 
yer the other day. 

Mr. Rosenberg: ‘hat is where I got it from. 

Mr. Bennett: McLaren Goode & Company. 

Mr. Rosenberg. No. 

Mr. Bennett: But I defy you to find another 
copy in town. 

The Court: You do not contend this is the only 
copy in town, do you? 

My. Bennett: I have had the libraries searched, 
the Mechanics Library, the City Library, and my 
secretary has called a number of accountant firme. 
We finally found one firm who had it, and when 
they looked for it they said they turned it over to 
a lawyer the other day, and apparently this is the 
one. 

The Court: It indicates the energy counsel has 
put in this ease. 

Mr. Bennett: He got the right one. 

Mr. Rosenberg: I might say I got it the first 
time I inquired for it, and from the only source 
of which T inquired. 

The Court: TI am so limited on these matters 
myself, even [641] to discuss them, I felt surely 
there must be some treatises, texts on cost account- 
ing. 

@. Aren’t there? A. Yes. 


The Court: The witness said there are. 
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The Witness: Yes, there are books on cost ac- 
counting, but usually the subject of by-product ac- 
counting is not treated very extensively im them. 
They are written for students and that sort of 
thing. 

Mr. Bennett: When J said to Your Honor there 
wasn’t any, I was thinking of this volume. This is 
the one I have looked high and low for and could 
not locate. Whether there are others I do not know. 

Q. (My. Rosenberg): Did you ever read “‘ Basic 
Standard Costs’? by Eric A. Camman? 

A. No, I have not. 

Q. Have you ever heard of Mr. Camman? 

A. Yes, I have. 

@. He is recognized as an authority on cost ac- 
counting ? 

Mr. Bennett: If Your Honor please 

Mr. Rosenberg: I am not reading anything. 

Mr. Bennett: Wait. I want to repeat the objec- 
tion I made the other day. This is not proper cross- 
examination. [ can cite the Davis case and Mc- 
Bain 

Mr. Rosenberg: I just thought if he had read 
it, I would [642] refer to it. 

The Court: If it was not admissible for any 
other purpose, it would be admissible for the pur- 


pose of testing this witness’ testimony, would it 
not? 


Mr. Bennett: The courts have not considered it 
proper cross-examination, Your Honor, on various 
occasions. 
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The Court: Forgetting, for a moment, cross- 
examination; qualifying the witness as to the weight 
of his testimony. 

Mr. Bennett: The Courts say that that is not 
the proper way to do it. 

The Court: I would hke to be straightened out 
on that. 

Mr. Rosenberg: J think it is proper, if the Court 
There are some decisions that hold that un- 
less a witness has referred to a particular work 
in his direct examination, it is improper to read 
excerpts from the work to him on cross-examina- 


please. 


tion. 

The Court: To read it, but keeping im mind 
that the witness qualifies as an expert, anv examina- 
tion in relation to his testimony and his ability to 
testify should be measured and it goes to the weight 
of his testimony, it seems to me. If I am in error, 
I should like to be corrected. 

Mr. Rosenberg: J think that is the rule. As T 
say, I think there are eases both ways. 

The Court: I have followed that rule, and if J 
am in error I would like to be corrected. [643] 

Mr. Rosenberg: JT know in a comparatively re- 
cent case decided in this Ciremt by the Circuit 
Court of Appeals, that was held to be proper cross- 
examination. 

Mi. Bennett: What case is that? 

Mr. Rosenberg: American Whaling Company vy. 
Christensen, 93 Fed. See. 17. 

MG. Bennett: The vice of the matter, Your 
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Honor, is that it opens the door too wide to get 
before the Court, in unsworn hearsay form, evi- 
dence or the effect of evidence that is not evidence. 
I read to Your Honor yesterday the decision of the 
Supreme Court of the United States in the case of 
Davis v. United States: 

‘‘ After a witness has once qualified himself as an 
expert and given his own professional opinion with 
reference to that which he has seen or heard, or 
upon hypothetical questions, it is ordinarily open- 
ing the door to too wide an inquiry to interrogate 
him as to what other scientific men have said upon 
such matters or with respect to the teachings of 
science thereon or to permit books of science to be 
offered in evidence.”’ 

McBain has many comments on that and cites 
numerous cases. I do not have in mind specifically 
this decision that counsel mentioned, but I think 
Your Honor can see the harm that is done by ref- 
erence to books. 

The Court: I can see the abuse of it, but when 
a witness [644] is called as an expert witness 

Mr. Bennett: It is proper to inquire into the 
witness’ expert basis, his training, the things that 
serve to qualify him or not as a witness; but Your 
Honor and T know in the field of science, even in 
the fields of law, we have people who write things 
in which there is a complete divergence of opinion. 
In fact, we will find quite frequently reports of the 
Supreme Court decisions 5 to 4, and we find ow: 
own District Courts of Appeal sometimes deciding 
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one division the case one way and the other, an- 
other, and we find in law review articles entirely 
divergent points of view stated, and to pick out at 
vandom here and there a statement or a book or a 
text or something and ask the witness, ‘‘Did you 
read this? This is what this says,’’ the effect of the 
thing is, as the Supreme Court said, to open the 
door too wide to improper evidence. I think the 
basis for my objection is apparent from what [ 
have said. I have no objection to counsel interro- 
eating this witness as to his qualifications as an ex- 
pert, but I do not think it 1s proper to do so by this 
particular method. 

The Court: What testimony is in this record 
that is an abuse of the Supreme Court case that 
vou cited ? 

Mr. Bennett: Your Honor has read into the rec- 
ord—not Your Honor, but counsel has read into 
the record certain statements contained in a text 
or a book that counsel referred to here, the same 
book that I told Your Honor I have searched [645] 
high and wide, but, so far as I know, there is only 
one here in San Francisco. 

The Court: The question was did he agree with 
Ula 

My. Bennett: That is not proper cross-examina- 
tion. That is what the Supreme Court has said in 
the Davis case and Courts have constantly said 
that. That is what the Courts said here. It is not 
proper on cross-examination to ask a_ witness 


whether 
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The Court: Let us see what subject matter they 
were dealing with. What was the factual situation 
in that case? 

Mr. Bennett: ‘The expert in that case was a doc- 
tor. He was expressing a medical opinion. 

The Court: Yes. 

Mr. Bennett: Then counsel for the defendant 
starts to cross-examine him, or, as the Court said, 
to interrogate him as to what other scientific men 
had said on the same subject, and the Supreme 
Court said that that is not proper. 

The Court: If you begin there, it would not be 
proper, but that is not the whole case. Hand me 
that case and proceed with this case. I will consult 
that. 

Mr. Bennett: Ido not want to prolong this trial. 
I can give Your Honor other citations, too. 

The Court: I have no doubt if you search the 
record and the books you ean get a hundred cases 
on each side of any question we discover from time 
to time. [646] 

Mr. Bennett: This is a well established rule. 

The Court: I do not disagree with you in part. 

Mr. Bennett: Here is a leading case on it. 

The Court: This is a death case: 

‘After qualifying as an expert I am giving his 
professional opinion in reference to that which he 
has seen or heard and questioned on behalf of de- 
fense on cross-examination, ‘You think from your 
experience with him, from your conversations with 
him, that he killed the man because he threatened 
is lite.’ ”’ 
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That was the question in this case where you 
had 

Mr. Bennett: Yes, your Honor. That involves 
an expert opinion on the ground the doctor was a 
psychiatrist, or purported to be one. 

The Court: Yes. 

Mr. Bennett: He expressed the opinion that the 
acts of the individual in his mind as a psychiatrist 
indicated the commission of the offense. He was 


sought to be cross-examined by references to what 
some other psychiatrist may have said in some book 
or record as to whether or not those physical indi- 
cations would be sufficient to warrant the scientific 
deduction that the witness is stating. The court 
said that is not proper. 

The Court: Jn a eriminal case under the same 
circumstances I would base this ruling in this case. 

Mi. Bennett: Here is the general rule MeBain 
speaks of, he is our author on Evidence in this 
state. Your Honor is quite familiar with him. Turn 
to page 293, Section 211. [647] 

The Court: This is McBain on Evidence. You 
must have another edition. 

Mr. Bennett: Here it is, your Honor. 

The Court: This is an ancient edition, I am 
afraid. 

Mr. Bennett: Here is another edition. He is the 
professor of law at the University of California. 
He has written that book. 

The Court: Well, T have no quarrel with this 
Professor McBain at all. 
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Mr. Bennett: As he states there, rather citing 
this Bailey case, it is proper if the witness bases 
his opinion upon some scientifc book to cross-exam- 
ine him about that book; no question about that, 
but this witness said he had never read this book 
nor neard of it, has not got it. Besides, as part of 
his cross-examination that book cannot be waved 
around and he be asked whether he agrees with 
what that book says. That clearly falls within the 
profisions—— 

The Court: Is there some comment you wish to 
make before I make an announcement, myself? 

Mr. Rosenberg: There is nothing before the 
court. I am enjoined from any discussion. I have 
not asked a question, your Honor. 

The Court: I am satisfied, I think, from my 
personal experience with you you conduct yourself 
in a manner that a seasoned, a well-seasoned lawyer 
would. You sit down there and let [648] somebody 
else perform for you. If there is any question about 
it I wouldn’t have any hesitancy in striking out the 
testimony in relation to any testimony that went 
in in relation 

Mr. Rosenberg: That’s right, your Honor. If 
there is any doubt about it I wouldn’t object. 

The Court: You see, lawyers have as much dif- 
ficulty and get into the same positions that cost ac- 
countants and expert witnesses on cost accounting 
books do. I am free to say there is a difference in 
what the courts do. Here you have witnesses in re- 
lation to cost accounting and right from the testi- 
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mony in this record it shows that we are not deal- 
ing with an exact science. 

Mr. Bennett: I don’t know what difference there 
is, your Honor. I have not noted any substantial 
difference. 

The Court: Well, maybe it is me, and my lm- 
ited experience. 

My. Bennett: Your Honor may have in mind 
what the witness Webster said, that he did not 
deal with the term ‘‘overhead”’ specifically, it was 
what was included in overhead that he objected to. 
I think if we go down to the point where it is time 
to argue I will show there is not any difference at 
all .He says he just does not treat it upon the 
terminology of overhead; some items may be listed 
as overhead which in fact are direct charges, but I 
don’t recall any substantial 

The Court: Well, you won’t be taken by sur- 
prise before [649] we get through. There will be a 
definite conflict; you are anticipating that, I take it. 

Mr. Bennett: Yes, I suppose so. I have had 
experience in the past when we have had experts 


on both sides of a question, your Honor. 

The Court: I have seen it frequently on both 
sides in dozens of cases, counsel for the plaintiff 
calls his witnesses and you may expect a conflict 
when the defense calls his. That is the reason they 
were ealled. 

Mr. Bennett: Well, I don’t know that to be a 
fact, that the defendant has any experts who will 
be any different from ourselves. My supposition—— 
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The Court: You might expect anything from 
counsel. I don’t know any more than you do about it. 

Mr. Rosenberg: I was going to say, your Honor, 
that in this American Whaling case, decided in this 
Court, the court 

The Court: An opinion by whom? 

Mr. Rosenberg: Denman, Stephens and Healy. 
This is what the court said: 

‘‘Passages from text-books were read to a wit- 
ness on cross-examination and defendant assigns 
this as improper. This was permissible to test the 
knowledge, accuracy, and eredibility of the wit- 
ness,’’ as an expert witness. 

The Court: To determine the credibility of the 
witness. [650] The test you give to the witness, I 
think perhaps for a limited purpose. 

Mr. Bennett: What counsel has just read is 
nothing but a dictum statement and is not a de- 
cision by the court. I have not had a chance to read 
this opinion. My associate just brought it in. 

The Court: In any event, you have an objec- 
tion to that line of testimony and both sides will 
have an opportunity to present it. 

Mr. Bennett: Yes, your Honor. I understand my 
objection runs to all of this. 

Mie Court: To all of it. 

Mr. Bennett: Without necessarily repeating it. 

The Court: No necessity for repeating it. The 
only thing, you will be comforted by a record, and 
you have a record. 

My. Bennett: Well, as I said to your Honor be- 
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fore, I, perhaps, am a very poor one trying a case 

with a record; I would rather try it with a judge 

who is going to decide the case in the trial court. 
(Discussion off record.) 

The Court: Proceed, now. 

@. (Mr. Rosenberg): Mr. Pryor, reverting 
again to this expert opinion of yours derived, as I 
understand it, solely from experience, is that it? 

A. I wouldn’t say solely from experience, but 
studies during the [651] term of 20 or 25 years. 

Q. Have you ever had any experience in cost 
accounting for a chemical plant that starts with a 
common raw material and produces a number of 
products from that raw material, in setting up the 
accounting for such a chemical plant? 

A. When you say in setting up the accounting, 
do vou mean familiar with the accounting system ? 

Q. Familarizing yourself or having gone into 
the cost accounting. 

A. Of that type of plant? 

Om cs: A. Yes. 

Q. What plant was that? 

A. It is a plant that is owned by one of my 
chents, it is a large plant. 

Q. What do they make? 

A. They make—the end product is chiefly am- 
monia. 

Q. What else do they make? 

A. Well, that is, practically speaking, the only 
one of the end products, although they do have an- 
other product which is a by-product. 
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Q. What is that? 

A. Perhaps I can best tell you by describing 
the by-product. In the process of making this am- 
monia they first must produce hydrogen—I hope I 
am not getting over my head in chemistry, [652] 
here because J may very well be. 

The Court: You will have a lot of company. 

The Witness: They first introduce natural gas 
into the plant and the natural gas is, I believe, 
heated and subjected to pressures and in that proc- 
ess they produce the hydrogen, which in turn is used 
to produce the ammonia. When they heat and treat 
the natural gas it removes by precipitation, or some 
process similar to that, carbon, and the carbon is 
processed into briquets and sold for fuel, I believe 
it is. Of course, the carbon coming off there repre- 
sents to them the by-product from this main and 
primary object which they have in mind of produc- 
ing the ammonia. 

Q. (Mr. Rosenberg): That carbon is produced 
by the heating of the mother gas, is that it? 

A. If would rather not specify. 

Q. At any rate,—maybe I am becoming too 
specific—have you ever had any experience in sct- 
ting up the cost accounting for a chemical plant for 
a number of products out of a common material 
where any one of the products was covered by a 
contract that required you to determine the cost 
of production in order to determine the sales price 
of the product? 
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A. You mean the contract for a by-product? 

Q. Well, if you want to call it a by-product, 
a wae hit. 

A. I believe the case I had that comes to that 
particular analogy would be in the case of the Oil 
Refineries who during [653] the war furnished a 
product, I believe it was known as butalenes, I be- 
lieve they called it butalenes, and it was taken into 
a portion of a plant and made into a butadiene, and 
the butadiene is a raw product used in making arti- 
ficial rubber, synthetic rubber. In that case the 
butalenes were in the making of a by-product and 
the refining company had a contract with Rubber 
Reserve Corporation, to pay them for the butalenes 
that they put out. 

@. And was the price dependent upon the cost 
of production ? 

A. To go on further 

Q. No. Can’t you answer just ‘‘yes’”’ or ‘‘no,”’ 
Was it or was it not? 

A. The price of the butalenes, or the whole 
operation ? 

@. The hutalenes. 

A. I believe it was based on a price per unit 
with some sort of an escalator clause which was 
tied around an index, crude oil posted price. 

Q. Oh, I see. Does your Honor wish to reeess 
now ? 

The Court: We will take a recess. 

(Recess. ) 
Q. (Mr. Rosenberg): Mr. Pryor, with refer- 
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ence to by-product accounting, cost accounting, as 
i understand it it is your opinion that it is im- 
proper to include any indirect charges, any over- 
head or any charges that are not ascertainable with 
exactitude; is that right? [654] 

A. I think my full definition was, any neces- 
sary expenses that were directly and solely at- 
tributed to the by-product that can be ascertained 
were proper charges to it. 

@. Would that exclude anything that could not 
be directly related to anything that had to be al- 
located on the same basis? 

A. Yes, that is correct. 

Q. Of course, that is not true of a co-product or 
joint product, is it? 

A. No, that is not true of a co-product or joint 
product. 

@. And in a ¢co-product or joint product it is 
common practice to allocate among the various co- 
products or joint products certain types of ex- 
penses which cannot be directly related to the re- 
spective products, is that not true? 

A. That is common practice. I think I would 
like to clear up one point which I think I may have 
been confused on, one of the questions, just before 
the recess. I wished at that time to make this point, 
my answer to the question when you compare two 
accounting periods that were—where the change 
between the two accounting periods may have an 
effect upon an outside party will make a difference 
in my thinking as to overhead. Now, I would like 
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to make this point: If a company allocates over- 
head to its products it has a certain leeway or 
choice, you might say, for its own purposes, whereas 
if an outside party is involved then there is a great 
responsibility put on them to use proper bases for 
alloeation, and to allocate [655] proper items and to 
allocate it on a basis which is comparable between 
periods. In other words, there is a greater respon- 
sibility on the company computing cost of manu- 
facture where an outside person is involved than 1f 
they were just doing it for their own internal pur- 
poses. 

Q. That is not a matter of accounting. That is 
a matter of common business integrity, isn’t it? 

A. Yes, but I think—I answered the question 
there once before. 

Q. That would apply whether you are talking 
about a by-product or a joint product or a single 
product, wouldn’t it? 

A. Jam assuming always here that you are talk- 
ing about the allocation of overhead for your in- 
ternal purposes as opposed to where somebody else 
might be involved. 

Q. For instance, you testified in reference to 
this Exhibit 15, | don’t know whether I understood 
vour last statement, but when you came to this 
matter of fuel it shows 1 cent in the second column 
and none in the first. You don’t know whether that 
results from a change in accounting or whether it 
results from a change in circumstances, do you? 

A. That is to say whether it was a change in 


Westvaco Chlorine Products Corp. 687 


(Testimony of O. Kenneth Pryor.) 
accounting o1 that fuel was changed to some other 
fuel ? 

Q. Yes; you don’t know what that was? 

A. No, I don’t know what the facts are. 

Q. In other words, you will concede, will you 
not, that if a [656] change occurs in one period of 
necessity by reason of a change in circumstances, a 
ehange which did not occur in the prior period, it is 
nevertheless a proper charge, isn’t it? 

A. Well, that wouldn’t be the only basis as to 
whether it were a proper charge, but assuming for 
a moment that whatever we are referring to is a 
proper charge, then I think you have got to put 
the two periods in making a comparison on a com- 
parable basis. 

@. Would you say this, Mr. Pryor, and indulg- 
ing in one of your own presumptions that in the 
second period we had a cost for fuel and power that 
did not occur in the previous period, that you 
would adjust the previous period to make it appear 
as if the expense had occurred ? 

A. I cannot conceive of just exactly that situa- 
tion. Why wouldn’t it have occurred in both pe- 
riods? Perhaps J could answer 

Q. Well, IT am asking you to assume there is 
some valid reason why it occurred in the second 
period and did not occur in the first period, such 
being the case, I am asking about the propriety of 
including it in the second period. 

A. If it was a new expense that was directly at- 
tributable and had not been incurred before, I don’t 
see anything wrong with doing that. 
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@. Let’s assume that you have an expense that 
was incurred in the prior period but was put in a 
different account, and [657] then in the second pe- 
riod it appears for the first time in a new account, 
I beheve you stated it that you would eliminate 
that from the second period. 

A. Not because of the account that it was classi- 
fied in, but because of the nature of the item. 

Q. Well, at any time if you find an expense 
had occurred for the first time in the second of two 
comparative periods before you could determine 
whether or not that should be eliminated from the 
second period you would have to find out whether a 
similar expense is in the first period but in a dif- 
ferent account? 

A. If you had the expense, for example, in a 
direct charge account in the second period and that 
Was a necessary expense and properly attributed to 
it, but you had that same expense in some other ac- 
count in the first period of the two periods, you 
ought to put the two periods on a comparable 
basis, either put it in both places or take them out. 

Q. Say in the first period you have it in ac- 
count No. 3 and in the second period you have it 
in account No. 5, and say in the second period it 
appears you had that charged in account No. 5, 
but that you did not charge it in account No. 5 
in the preceeding period, but it was in aecount No. 
3 in the preceding period, nobody is being done an 
injustice under those circumstances; isn't that true ? 

A. I don’t know what account No. 3 and No. 5 
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are, but if [658] account No. 3 was a direct charge 
account and account No. 5 is a direct charge ac- 
count I don’t believe there would be any point 
to the question. 

Q. No, it wouldn’t make any difference under 
those circumstances, would it? 

A. It is the nature of the item. 

Q. That’s right. With reference to cost account- 
ing for by-products is it your expert opinion that 
the method which you have testified to the court as 
your opinion of the proper accounting method to 
be followed is the only proper accounting method 
for by-product cost? 

A. Very frequently companies do not even de- 
termine costs of a by-product. 

Q. J am talking about where you are determin- 
ing costs. 

A. And you are determining cost of manufactur- 
ing? 

Q. That’s right, cost of production, cost of 
manufacture. 

A. It is the only proper basis of accounting 
which, I might say, I conceive. It is backed up by 
common sense, that is to charge the cost to that 
by-product which you are out of pocket because 
vou produce that by-product. 

Q. Wouldn’t it be just as logical—what is the 
philosophy in back of that reasoning? Wouldn’t 
it be just as logical to say in case of a plant that is 
making 10 joint products that if you are going to 
discontinue one product and if in that event there 
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were certain expenses that would continue [659] 
notwithstanding the discontinuance, but in a lesser 
and unascertainable amount, that, therefore, you 
may include in the cost of producing that product 
any of these overhead or indirect charges? 

A. That is not quite the philosophy. The phil- 
osophy of jomt product accounting is that you are 
in business for the purpose of making all your 
joint products and they should, of course, stand a 
reasonable proportion between the products as to 
the cost of manufacturing. 

Q. Then consistent with that would you say in 
the presumption you must apply that if Westvaco 
is In the business of making bromines and gypsum, 
no magnesium, you would have to include all of 
your proper production costs in determining the 
cost of production of each of these products? 

A. When you use the word ‘‘proper,’’ I don’t 
know exactly what you mean. 

@. I mean the same items of cost of production 
that are proper for the inclusion of a manufactured 
product. 

A. Direct charges to any particular product, 
that may be so, but when it comes to overhead [ 
think it is something different. 

Q. Well, overhead is proper to include in the 
cost of production of a main or co-product, isn't it? 

A. It depends on what you mean by overhead 
again. 

Q. I am using it in the sense you used it. 

A. In all of them, as I understand the type of 


Westvaco Chlorine Products Corp. 691 


| (Testimony of O. Kenneth Pryor.) 

 everhead we [660] are talking about here, which is 
on one of the exhibits—I have forgotten the num- 
ber 

Q. No. I am talking about overhead in the sense 
you used it. I don’t like to have to go over it again. 
T understood you to say that overhead in the sense 
that you used the term is a proper element in the 
cost of production of a primary, main or a joint 
or co-product. 

A. I meant to say, if I said that, manufacturing 
overhead. 

Q. That is just what I mean, too. I understood 
you to say just a moment ago that if that plant is 
set up for the purpose of producing a number of 
products, then you would distribute those charges, 
including overhead, against the products that are 
produced; didn’t you say that? 

A. The primary product, but not the by-product. 

Q. Well, if a plant is put up for the purpose of 
producing several different products, would vou 
consider any one of them a by-product? 

A. Very possibly. 

@. How do you determine whether it is or it is 
not ? 

A. A by-product is a product that is produced 
incidental to the main manufacturing process which 
was not the primary purpose of the plant to pro- 
duce, the by-product. It was the primary purpose of 
constructing the plant to produce all products ex- 
clusive of the by-products, because that product 
would not be a consideration alone. Any company, 
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in starting to go into [661] business figures all 
sources of its income, everything it can conceive 
that might have a bearing on whether it will build 
the plant, or not, but that depends always on the 
products. 

Q. Well, what is your basis, again, when a thing 
is a by-product, or joint product, or co-product? 

A. I think the definition which is most generally 
used of a by-product is a product which is pro- 
duced as an incidental to the production of a main 
or principal product, primary product. That def- 
inition, I think, has already been testified here be- 
fore, and I think I can subscribe to it, that there 
are two types of by-products, the type that you can 
sell the minute it is separated from the main proc- 
ess, and if you have to do something to it before 
you ean sell it. 

Q. In other words, I understood you to state 
that if something comes off of the production line 
incidental to the production of another product, 
that it is ipso facto a by-product; is that true? 

A. J do not believe I know exactly what you 
mean, because if the production line, if it is merely 
produced as an incidental to the production source 
it goes on whether you want to produce it, but if it 
comes off automatically, you can’t help hardly to 
produce it, then I think it is a by-product. 

Q. Even though perhaps it was one of the mo- 
tivating considerations that caused you to produce 
the plant, to construct the plant, you would never- 
theless consider it a by-product, would you? [662] 
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A. <As I said, when you consider whether or not 
you want to construct the plant you take in what 
vou think you can get for all your products, by- 
products and joint products, and perhaps for even 
outside engineering services you might perform for 
somebody, you take all the income into considera- 
tion and you add up all your expenses, and if vou 
think you can make an over-all profit you build 
the plant. 

Q. And you would consider after you had built 
your plant then you as an expert, certified public 
accountant, if you were called in to set up the books 
for that company you would say, ‘‘Now, anything 
that comes off incidental to the production of an- 
other product in this plant is a by-product and 
therefore we will keep our cost records only in so 
far as direct labor charges and direct charges di- 
rectly attributable to that product, would you? 

A. That would be good accounting and accepted 
accounting to generally follow. 

@. In other words, vou would do that as an ex- 
pert if you were called in to a plant that was con- 
structed to turn out a number of products, and if 
you went into the plant and you found out that one 
product, regardless of how important it was to the 
manufacture came off the production line incidental 
to the production of another product, then you 
would employ the by-product accounting practice 
to which you have testified, and would not treat it 
as a primary or a joint product? [663] 

A, I think when a company builds a plant it 
usually understands, or it understands the process 
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that it is going to use for the product right from 
the very beginning, and I think it would be proper 
accounting to treat it as such. 

Q. I see. Let me ask you this, Mr. Pryor, with 
reference to this shipping expense. I will ask you 
to assume that over at this Westvaco plant at New- 
ark, California, we have a shipping department, and 
out of this department we ship magnesia products, 
we ship from the shipping department, and as far 
as the direct labor, here we have two products, and 
I will refer to them and say we keep time ecards for 
that direct labor. Assume for the proper conduct of 
that shipping department we have to have a super- 
intendent and we have to have a foreman, we have 
to have a foreman assistant, and those men devote 
their time to that shipping department, to the ship- 
ping of those two products, gypsum and magne- 
sium. Now, I want you to tell me as an expert pub- 
lic accountant whether it is your contention that 
the magnesia should bear all of the cost of this 
shipping department, the foreman, the foreman as- 
sistant, the shipping clerk, and include in that 
hypothesis the assumption that the volume of gyp- 
sum shipped, the quantity and tonnage of it ex- 
ceeds the magnesia. Now, tell me that. 

A. If those people who cannot be assigned di- 
rectly as spending all their time on gypsum are 
working in that plant, and would continue to go on 
whether or not you produced gypsum, then I [664] 
think they should be charged to the primary prod- 
uct, Magnesia. 
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Q. Let’s assume that we discontinued magnesia 
and thei services would be necessarily continued 
purely for the purpose of handling gypsum. 

A. And that is all the plant made? 

Q. Let’s assume it. 

A. Then it would be the primary product. 

Q. What is the logic, the magic attached to the 
word ‘‘by-product”’? that where men are actually 
devoting services to the handling of a product and 
merely because you attach a label to it, that you 
should not charge it with expenses that would be 
properly chargeable to it if you attached a label 
main product to it. Will you explain the logic of 
that? 

Mr. Bennett: I think that is argumentative, 
your Honor. The witness has answered it. If there 
is any further answer to be given—— 

The Court: You may answer. 

A. I think the logic goes back again to my il- 
lustration of how a man determines whether or not 
he is going to process and sell a by-product. If it 
costs him out of pocket 9 cents to process it, and 
he can sell it when finished for ten cents, then it 
is good business to do so, but if by allocating in- 
direct expenses, which would go on anyhow whether 
or not he was producing that product, and other ex- 
penses of an overhead nature which would go on 
anyhow whether he produced the [665] product, he 
would have had 2 cents of indirect expense, making 
a total cost of 11 cents, then he would not produce 
the product, so it is Just common sense that you 
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only charge In making up your mind whether to 
produce or not the amount you are out of pocket 
for it. [665-a | 

@. (Mr. Rosenberg): It is only common sense 
you start with the assumption that there is some 
reason for employing a different method in account- 
ing for by-products and joint products? 

A. You start with the assumption that it is a 
by-product. 

@. Let me ask you this: Let us assume in that 
ease that you know that if you discontinue gypsum 
vour miscellaneous shipping expenses of the nature 
that I have mentioned will be reduced but you ean 
not tell exactly in what amount. Then you would 
hkewise under those circumstances say that, not- 
withstanding that you know that gypsum is getting 
the benefit of the services, that those employees are 
necessary in order to get the gypsum out of the 
plant and to ship it to the buyer, nevertheless gyp- 
sum should be charged with no part of that cost, is 
that your expert opinion ? 

A. If one of those shipping clerks could be dis- 
pensed with, if you discontinued, then I think that 
clerk is not an indirect expense but a direct ex- 
pense and his salary ought to be put in there in the 
first place. 

@. How can you tell it is a direct expense? He is 
working on both gypsum and magnesia. 

Mr. Bennett: [ think it is further aregumenta- 
tive, counsel. The witness has stated if the diseon- 
tinuance of gypsum would eliminate one of the men, 
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that means that that man was working presently 
on gypsum and his salary or wages, social security 
and other taxes should be charged against gypsum. 

Mr. Rosenberg: I have withdrawn the question, 
Mr. Bennett. 

Q. If instead, then, of having handled the ship- 
ment of gypsum and magnesium out of one ship- 
ping department, Westvaco should set up separate 
shipping departments and have a superintendent in 
the magnesia department and one in the gypsum 
and a foreman in each department, then would you 
say that that category of charges in the gypsum 
shipping department would be proper expenses to 
include in the cost of producing gypsum? 

A. If they meet my test, if necessary, then I 
would say they are because they are devoting their 
full time to it. 

Q. You apply the same theory and reasoning 
to all of these other indirect charges that you men- 
tioned, is that true? In other words, let us take the 
laboratories at the plant. Under our contract we 
have to bring that gypsum up to certain specifica- 
tions and therefore it is necessary for us to sample 
and test and analyze the gypsum, and those services 
are done in a laboratory in which other products in 
the plant are likewise tested and analyzed because 
it is economical to have only one laboratory instead 
of three or four. Now, is it your expert opinion that 
although that service is absolutely necessary in 
order to produce and deliver the gypsum pursuant 
to this contract, that it is an improper charge to 
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gypsum merely by virtue of the fact that you have 
to allocate it in the same manner that you would 
allocate it if it were considered a joint prod- 
uct ? [667] 

A. My answer to that would be presuming al- 
ways that this is a laboratory man who is engaged 
in controlling, we will say, the production within 
the gvpsum plant and he devoted all his time to 
that plant, he would be out there as direct—— 

Q. No, that is not my question at all. Let us 
sav you have got a laboratory. A. Yes. 

Q. And let us say we have two expert chemical 
technicians in there and we have to test oui mag- 
nesia products and we have to test our gypsum 
products, and when we are making bromine we 
have to test our bromine products, and it would be 
uneconomical to have a separate laboratory for each 
product, but it is indispensable to the proper pro- 
duction and delivery of gypsum under this contract 
that we have a laboratory in which to perform these 
services. Do I understand that you as an expert 
dispute the propriety of allocating some fair pro- 
duction of that charge to gypsum ? 

A. Jf you could not dispense with the services 
of one of those two technicians by the discontinu- 
ance of production of a by-product, then T do not 
think the by-product should stand any part of the 
expense. 

Q. But if we set up a separate laboratory and 
it would require the services of one technician to 
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do this work for gypsum, you would not question 
that, even though it is a by-product? 

A. If that is a necessary expense, I think it is 
a direct one. [668 | 

Q. The sole basis of your objection is it has to 
be allocated and can not be determined directly, is 
that it? 

A. J would not say that that is the sole basis. 

Q. You admit that the service is a proper service 
to include in the cost of production if it could be 
determined on a direct basis, but you dispute the 
propriety of meluding any cost for the service if 
you have to allocate it, isn’t that true? 

A. I think the heart of the thing ts, Are you 
out of pocket any or would you be out of pocket 
any—let me start that answer over again. The ques- 
tion is, Are you out of pocket any? 

Q. That is not my question, no. I am asking 
how and on what logical basis you as an expert ac- 
countant hold the opinion that under the eireum- 
stances that I mentioned it would be improper to 
charge anything to gypsum because of the fact 
that you would have to allocate it on some rational 
basis. 

A. To begin with, I do not think allocations ave 
proper, and the other answer is, the other reason 
is, that you would not cut your expenses down any 
by discontinuing the production of gypsum. There- 
fore I think the entire expense should be charged 
to the principal product and not gypsum. 

Q. And if we had a laboratory where we were 
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testing ten different products, if we discontinued 
anv one of them, the expense of the laboratory 
would continue anyway, wouldn’t it? 

A. Ave you talking about jomt products now? 

Q. Joint products, yes. [669] 

A. As far as I know, I guess so. 

Q. Do I understand you to say as a general 
proposition, as an expert accountant, vou do not 
favor allocations ? 

A. No, I did not say that. 

@. I must have misunderstood you. I do not 
know whether I asked you this. [f so, I would like 
to ask it again: Isn’t it true that it is not uncom- 
mon in instances where, by reason of a contract or 
other business considerations, it is determined nec- 
essary to keep records and compute costs of pro- 
duction of a by-product, that it is not uncommon, 
even though you may not agree with it, to inelude 
the same elements of cost as you do in the ease of 
a joint product or a co-product? 

A. Are you speaking of direct costs only now 
or all costs? 

Q. No, everything you would include in the 
case of a joint product. 

A. I do not think it is common. 

Q. Do you not think it is. And I believe vou 
said before these opinions that you hold are purely 
your own personal opinions based upon your own 
experience, is that true, and what studying vou 
have done from undisclosed sources, is that right? 

A. ‘That is all my opinion can be based on. 
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Q. With reference to overhead again—I do not 
know whether J understood your testimony or not, 
but I want to get it clear: Assuming that overhead 
would be a proper item in the cost of production of 
gypsum, then there is no doubt that in making [670] 
comparisons between one period and another you 
would include overhead in both periods, wouldn't 
you? 

A. Manufacturing overhead, yes. 

Q. With reference to this Exhibit 15, when you 
were asked about supervision, which appears to be 
allocated, and you said you do not agree with the 
allocation, you said you did not believe there should 
be any arbitrary allocation of supervision, what 
did you mean by that? 

A. To by-product gypsum ? 

On Yes, 

A. I do not believe that supervision should be 
eharged to by-product gypsum. 

Q. What did you mean by arbitrary, or didn’t 
you attach my significance to the use of that term, 
or were you just saying what you have said with 
reference to everything else, that if you have a 
plant superintendent, a general management and 
everything that has to do with the operation of the 
gypsum operation, as well as the other processes in 
the plant, that it is your opinion that unless they 
can be directly related and determined without al- 
locating, you do not believe they are proper to in- 
clude in cost of production, were you referring to 
the same principle when you mentioned super- 
vision ? 


702 Pacific Portland Cement Co. vs. 


(Testimony of O. Kenneth Pryor.) 

A. That we just referred to with regard to lab- 
oratory, for example, yes. 

Q. You are just following out, being consistent 
in that [671] opinion, is that right? 

A. That is right. I think that I said that I do 
not think arbitrary allocations where another party 
is concerned are proper either. 

Q. <Also—I will be through in a couple of min- 
utes, IT hope—Your Honor—with reference to this 
supervision, you have mentioned the footnote 5 and 
directed attention to the fact that there was a 
different percentage allocated in one period than 
m the other period. A. Yes. 

(). And you said that that indicated to you that 
there was a change in accounting, is that right, in 
accounting method ? 

A. J do not beheve I said that. 

Q. What did it indicate to von? What was your 
objection to that? 

A. Ido not know that I took exception to it be- 
cause I was eliminating the entire item. I do not 
know how those percentages were determined. 

@. If it were proper to allocate supervision, and 
if by reason of some change in circumstances and 
consistent with the same basis of allocation, it re- 
sulted in a different percentage in one period than 
in another, you would have no objection to that if 
you were in favor in the first instance of allocating 
it, would you? 

A. You say in the same circumstances? [672] 
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Q. No, I say by reason of change of cireun- 
stances. 

A. Well, changes in circumstances might and, 
assuming it is proper to allocate items, changes in 
circumstances might lead me to adopt an entirely 
different basis of allocation. 

Q. When would you do that? 

A. For example, supposing you were taking over 
the labor and using that as a basis, and in the first 
of the two periods you had a process you were go- 
ing through with very little direct labor and in the 
second period you had a process where you had a 
lot of labor in your primary product or your scc- 
ondary product or any other product, it might be 
some other basis besides a direct labor basis would 
be appropriate. 

@. For the second period ? 

A. For the second period, but I would lke to 
make this clear, that you have got to be consistent 
as between the two periods. Now, if you use a basis 
in one period, you should use the basis in the other 
period. 

Q. So if you are going to be consistent, if you 
are using direct labor in the first period, you would 
have to use direct labor in the second period regard- 
less of what result occurred, wouldn’t you? 

A. I do not believe I understand that exactly. 

Q. Well, I do not think you do either, My. 
Pryor. As I understood you a moment ago, vou 
said that if you used direct labor in the first period, 
then in the second period, through change [673] 
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of circumstances, there was either a great deal 
more or a great deal less, you might use a different 
basis of allocation, and I had understood you to 
say that one thing you insist upon is consistency. 

A. The application of consistent accounting 
principles. 

Mr. Bennett: I do not think that that is his 
testimony, Your Honor. I think what the witness 
said he did not understand was counsel’s question, 
not that he did not understand the subject matter. 

@. (Mr. Rosenberg): What is your testimony 
now under the circumstances you just suggested 
vourself, where you use direct labor in one period 
and then by reason of change in circumstances vou 
in your good judgment feel that some other basis 
of allocation should be used in the second period ? 
Would you use it or wouldn’t you use it? 

And there is a change in circumstances ? 
ees. A. Then I might change my basis. 


2OoPE 


Then you might change? 

A. Why, yes. 

Q. I am sure you would. Also with reference to 
this business here on the blackboard, you have 
stated that in your opinion there should be no bit- 
tern charged to gypsum, is that right- 

A. As I understand it, that is the 

Q. That is your sea water? [674] 

A. That is the sea water; then I do not believe 
that any part of that should be charged to the cost 
of producing the by-product gypsum. 

Q. That again is premised entirely upon your 
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conception of gvpsum, that is, upon your assump- 
tion of gypsum as a by-product, is that right? 

A. That is right. If it were a joint product it 
night be something else. 

Q. (The Court): How can you produce gyp- 
sum unless you have the bittern ? 

A. That, of course, I do not know the chemical 
processes here. 

Q. I do not either, but as a practical matter--— 

Mr. Bennett: JI can give Your Honor this ex- 
ample: How can you produce sawdust without 
logs? 

The Court: How can you what? 

Mr. Bennett: How can you produce sawdust 
without a log in a lumbering operation? Lumber is 
the primary product. 

The Court: Eliminating that, I had in mind the 
method you were attributing costs here. It might 
be interesting to you to know that I worked in the 
largest sawmill in America about 40 years ago. 

Mr. Bennett: I know, and I know Your Honor 
has had other experience, too. 

The Court: I never got far from the business 
operations. The central question here I asked, and 
I have my own reasons for [675] asking, we begin 
with bittern here. 

Mr. Bennett: Yes, Your Honor. 

The Court: You could not produce gypsum if 
you did not have the bittern. 

Mr. Bennett: You could mine it out of the hills. 
You mean in this particular operation ? 
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The Court: This operation. 

Mr. Bennett: That is true, Your Honor, just 
as vou have to have a peach to produce a peach pit. 
But the point the witness has made, and all our 
witnesses so far, and the position that we take is 
that where the gypsum is not the primary prod- 


uet 

The Court: I understand. 

Mr. Bennett: And whereas in this ease, when 
we did not meet their demands, they actually 
stopped producing gypsum, they went ahead and 
used the same quantity of bittern to manufacture 
the end product, in such a situation it is Improper, 
both from the standpoint of accounting and the 
standpoint of common reasoning to assess as against 
the by-product the raw material which is necessary 
for the production of the main product, whether or 
not the by-product is produced. In this case, if it 
please the Court, 

The Court: You start with a by-product. The 
bittern itself is a by-product. 

Mr. Bennett: Of course it may be a by-product 
so far as the [676] Leshe Salt Company is con- 
eerned, but it is not a by-product is so far as the 
manufacture of Westvaco is concerned. It is its 


main product, just as seeds from a cotton gin may 
be the by-product from the gin, so far as the ein 
operator is coneerned, but it is not a by-product 
when it comes into the plant, say, of an oil refining 
corporation. In that situation the cottonseed is the 
main raw material and out of the main raw material 
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they make oil, which is the prnnary product, and 
the shells from the seed are oftentimes made into 
cattle feed, which is a by-product. 

The Court: I understand. Is that all from this 
witness ? 

Mr. Rosenberg: JI have one more question. 

Q. Directing your attention again to this Ex- 
hibit 15, your attention was directed to sulphuric 
acid, and you stated that from the fact that there 
is a charge in the second period and none in the 
first period—did I understand you correctly to 
state that that would indicate to you that there had 
been a change in accounting practice ? 

A. Yes, it does indicate that. 

Q. It does? Can’t you conceive that there might 
have been some other circumstances that contrib- 
uted to that? 

A. Yes, perhaps sulphuric acid was not used at 
all in the first period and was used in the second 
period in the operation all the way from the begin- 
ning of the plant to the point where magnesium 
oxide is delivered. [677] 

Q. It might result from a change of cireum- 
stances rather than a change of accounting prac- 
tice, isn’t that true ? A. Why, cettamly. 

Q. You do not want the Court to understand 
that it is your expert opinion that that indicates a 
change in accounting practice, do you? 

A. Oh, no, I do not know the circumstances of 
why the item is put in on a sheet. 

Mr. Rosenberg: That is all. 
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My. Bennett: I could probably finish with the 
witness unless Your Honor plans an adjournment 
at this moment. 

The Cowt: It depends on you. How much time 
do vou wish? I do not want to hurry you but the 
Judges have a meeting at 4:00 o’clock. 

Mr. Bennett: The witness can come back in the 
morning and we ean finish in a few minutes then. 

The Court. All right. 


(Thereupon a recess was taken until tomor- 
row, Friday, December 19, 1947, at 10:00 a.m.) 


Friday, December 19, 1947, 10:00 o’clock a.m. 


O. KENNETH PRYOR, 
resumed the stand; 


Redirect Examination 

Q. (Mr. Bennett): Mr. Pryor, during your 
eross-examination vou referred to a chent of vour 
firm, a chemical industry engaged in the produc- 
tion at one of its plants of ammonia, and incidental 
to that operation there was produced a product, as 
vou described it, of carbon. 

A, That is the basie raw material from which 
the by-product is produced, carbon, and it is proc- 
essed from that point on. 

Q. The main or primary product produced at 
that plant was ammonia? 

A. That was the end product, ves. 

Q. And the carbon was produced as an incident 
to that manufacture by the heating of the natural 
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gas from which the end or primary product was 
made? 

A. It was separated from the hydrogen which 
was contained in the natural gas. In other words, 
there was a point of separation of that carbon in 
the process. 

Q. The removal of that carbon being necessary 
to manufacture from the raw material, natural gas, 
the primary product, ammonia, is that correct? 

A. That is correct. 

Q. And then this residue carbon was further 
processed and made [679] into some other product, 
was it? 

A. Yes. It was used primarily, I believe, in the 
production of what they call briquets, which were 
used for fuel. 

Q. What was the treatment so far as accounting 
costs of production of the briquets that were made 
from the carbon? 

A. hey only charged to cost of production of 
the briquets those direct expenses which they were 
out of pocket in processing the raw carbon. 

@. State whether or not there was considered 
as part of the cost of producing those briquets any 
allocation of indirect or overhead, or so-called over- 
head? A. No, there was not. 

@ Was any (part of the raw matemaleetiie 
natural gas, charged to the production of this car- 
bon? A. No, there was not. 

Q. That method of accounting and the deter- 
mination of the cost of production of the by-product 
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briquets was in accordance with the opinions that 
you have given here as proper determination of 
cost to be included in the cost of production and 
the cost of manufacture of gypsum? 

A. ‘That is correct. 

Q. During the trial, both on your cross-exam- 
ination and the cross-examination of other wit- 
nesses, reference has been made by counsel to a 
booklet or publication containing several parts, 
pamphlets, bound under the title ‘‘National As- 
sociation of [680] Cost Accounting,’ Volume 1, 
December, 1919, to December, 1920, and you testi- 
fied you had not seen or read that volume. 

A. That is correct. 

Q. After it was first referred to in the court- 
voom did you make any effort to find or locate it? 

Mr. Rosenberg: I object on the ground it has 
been asked and answered. [ asked him and he 
said no, he did not consider it was necessary. 

The Court: He may answer in the interest of 
time. 

A. I personally made no search for it. [ know 
a search was made. 

Q. (Mr. Bennett): Do you have this volume 
in your library or office? A. No, I do not. 

Q. Do you know that to be a fact? 

A. I know that to be a fact. 

Q. State whether you agree with this statement, 
Mx. Pryor—and I am now reading from page H4, 
Volume 1, No. 7, dated Angust 20th, entitled, **Ac- 
counting for By-Products,’ in this particular vol- 


ne: 
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“if the by-product is of so little vale at the 
time it arises that it normally would be dumped, it 
often is manufactured and sold practically without 
profit in order to eliminate the cost of dumping. In 
that case only the cost of getting the by-product 
into salable state should be charged to it.’ [681] 

Mr. Rosenberg: May I see what vou are read- 
ing from, Mr. Bennett? 

The Witness: That is theory of by-product ac- 
counting which I have been describing. That is my 
understanding of what good by-product accounting 
was. 

Mr. Rosenberg: Let the record show that coun- 
sel is reading from this official publication of the 
National Association of Cost Accountants, Volume 
1, No. 7, dated August, 1920, and entitled, ‘‘Ac- 
counting for By-Products.”’ 

Mr. Bennett: That was stated, counsel, and ap- 
parently it appears in the form of a pamphlet to- 
gether with other pamphlets which have been bound 
together in this so-called 1920 volume. That is the 
same book that you were referring to and reading 
from when vou examined the other witnesses and 
referred to in your cross-examination of this wit- 
ness, isn’t it? 

Mr. Rosenberg: That is right. 

G) (My. Bennett): Mr, Pryor, youwstated to 
the court your opinion as to the rule that should be 
apphed in determining cost in a situation involving 
the manufacture of a by-product, where not only 
the manufacturer, for his own purposes is con- 
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cerned, but also where there is concerned the in- 
terest of the purchaser in the matter of any actual 
advance in cost of manufactured of the by-product 
between two twelve-month periods. Will you state 
to the court the reasons in your opinion for the ap- 
plication of such rule? [682] 

Mr. Rosenberg: I submit that is not proper re- 
direct exammation. My recollection is the witness 
was asked precisely the same question on direct 
examination. 

Mr. Bennett: I asked him, your Honor, and he 
has given your Honor the rule; on cross-examina- 
tion he was cross-examined at length 

The Court: In the interest of time I will allow 
it so we may get through. 

A. In the first place, I think the logic back of 
my theory of determining the cost of manufacture 
of a by-product is based on common business sense. 
It is logical. It makes sense that you only charge 
to it those out-of-pocket expenses that you have, 
and you do not try to allocate to it expenses that 
would go on anyhow, whether or not you produecd 
ov went ahead and processed your by-product. For 
that reason I think the rule is a common sense rule 
as well as good aecounting. But in the situation vou 
described, I think you have got further reasons for 
not making allocations to the by-product cost. In 
the first place, if you make an allocation to a by- 
product you will have to adopt certain presumptions 
and hypotheses and assumptions, and they do not 
come up with something that is actual when you 
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do that. I might illustrate what I mean there by 
putting it this way: 

Suppose we use direct labor as a basis of allocat- 
ing some indirect or overhead item, and let us as- 
sume that the ratio of [683] the direct labor in the 
manufacture of the primary product remains con- 
stant as related to the by-product in the two years, 
the first and second years which is affecting your 
computation. But assume that you increased your 
overhead in the engineering department, we will 
say, by putting on a new man, a new engineer, who 
was perhaps working on designs or working on 
processes, even after the point of separation of the 
by-product, but at least not working on gypsum, and 
vou needed that new engineer for your other or 
primary product. You would get an artificial in- 
crease in your per ton cost of production of the by- 
product there because of this allocation basis, 
where actually there was no increase in the cost of 
production of the by-product. It is bookkeeping, 
or it 1s a theory and not actual. 

I think there is the further reason also that 
could be demonstrated, and that is when you get 
away from the plant operations of the by-product 
and you go to a more remote point and you have 
various and sundry kinds of overhead, new product 
research, accounting, donations, mine explorations, 
and such things as I have seen on this list of so- 
called overhead, and you use a direct labor basis for 
allocation, or, for that matter, any basis of alloea- 
tion that I could think of, if you tried to apply the 
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same basis of allocation to every one of these items, 
the total, you are bound to have an artificial figure. 
It is based upon assumptions. You make an as- 
sumption when you distribute New York overhead 
to West Coast. You make [684] some further as- 
sumptions when you consider transferring the West 
Coast expense to the plant, and you make further 
assumptions when you allocate the overhead within 
the plant to a principal product and a by-product, 
and I think it becomes so remote and so hypothet- 
ical that I do not believe there is good justification 
for saying In any way that it is actual, that it rep- 
resents an actual increase, and I think those are 
the principal reasons I have in mind. 

@. Can you determine, according to accounting 
methods, the actual increase in the cost of manu- 
facture—and I repeat again the word ‘‘actual’’— 
where it involves of allocating, say, indirect and 
overhead items by any such basis as the relation 
of labor charges, direct labor charges of the pri- 
mary product as compared to the by-product? 

A. When you adopt an assumption you imme- 
diately leave actualities, and I do not think that 
it does represent actual. 

Q. Mr. Pryor, if the problem was to compare 
two periods, and if in the second period a changed 
accounting method is adopted due to changed cir- 
cumstances, let us say, would or would not any re- 
computation of costs for the first period be neces- 
sary in order to make the apportionment a true 
one aside from any other circumstances involved ? 
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A. J think when you change the basis of alloca- 
tion between periods you more or less have changed 
the rules of the game in the middle of the game. 

When, for example, as I think has been done 
in this instance, you change the method of allocat- 
ing an indirect expense from a value basis to a 
tonnage basis between years, I think you have 
changed the rules of the game, and I think you 
either have to play the game under the rules of the 
first half or the second half, and you should in that 
ease elther have them on a tonnage basis both times 
or a value basis both times, whichever is appro- 
priate, but you should not change. 

Mr. Bennett: That is all. Thank you, Mr. Pryor. 


Recross-Examination 

Q. (Ma. Rosenberg): Mr. Pryor, I just want 
this record to be straight: By your answer to the 
last question you did not mean to conflict with your 
testimony of yesterday, where you conceded that 
if a new or different charge results in one period 
due to a change of circumstances, that did not oc- 
cur in a prior period, you would not dispute the 
propriety of including the charge, nevertheless, 
would you? 

A. IJ believe we were talking about fuel oi] at 
that time, were we not? 

@. As an illustration, yes. 

A. As an illustration, fuel oil, and I believe the 
assumption was that we substituted fuel oil for 
some other fuel for some necessary purpose. Per- 
haps we could not get natural gas and we had to 
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use fuel oil. Then I think, of course, you have a 
situation in which you are entitled to make a 
change between [686] periods, because you have 
used something in place of something else. 

Q. That is right. Let me ask you this: Where 
you are making a half dozen co-products in a plant, 
in determining the cost of each of the co-products 
you would charge to each of the co-products the 
direct charges, would you? A. Yes. 

@. And then as to the plant overhead and mis- 
cellaneous or indirect plant charges, you would 
allocate those between the six products, would you? 

A. Those are the manufacturing costs, yes. 

@. You would use as a basis for allocation such 
allocation factor as you in your good judgment con- 
sidered most likely to arrive at an equitable result 
approaching the actual, would you? 

A. Well, I might use many factors, applying a 
different factor to different types of manufacturing 
costs, of course. I do not want the record to appear 
that I meant you would have one factor and apply 
it to all kinds of expenses regardless of thei na- 
tHe: 

Q. No, but you would have to allocate on some 
rational basis, and the reason vou would have to al- 
locate 1s because you cannot determine the actual, 
isn’t 1t? 

A. That is true with regard to such things, as, 
we will say, plant watchman. 

Q. And plant superintendent? [687] 

CS. 
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Q. And bookkeeping and accounting? 

A. Just a moment. The bookkeeping and ac- 
counting, as regards the cost of accounting for 
production within the plant, that would be true. 

Q. That is what I have been talking about. 

A. I do not mean sales accounting, in other 
words. I just wanted to make it clear. 

Q. But you have to allocate those because you 
ean’t determine the actual? 

A. That is the practical way most people follow 
who have nobody else to worry about but keeping 
their own books. 

Q. Yes, and if you have somebody else to worry 
about you would still have to use the same book- 
keeping method. You would have to allocate on 
some basis, wouldn’t you? 

A. Yes, but I think your responsibilities for al- 
locating to a particular product, when you are in- 
volved in only one particular product, would be- 
come a great deal greater. 

Q. I won’t argue with you on that, although it 
has nothing to do with what I have asked you. I 
will ask you this simple question, and eliminating 
now the question of by-product. A. Yes. 

Q. To determine the cost of production of a co- 
product you have to allocate certain charges be- 
cause you cannot determine them actually, is that 
true? [688] 

A. That is generally speaking done. 

@. And that is no objection to the accounting, 
is it? A. No, it is not. 
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@. And so if I understand your reasoning, your 
reasoning is that it is improper in the case of a 
by-product because, according to your expert opin- 
ion, you should not charge anything to a by-product 
that cannot be determined with exactitude, is that 
right? 

A. I think that is true, but when I was talking 
about the further reason here I was making an 
assumption that you make an allocation to a by- 
product, and the further reasons were based upon 
the question as put to me, that there was somebody 
else involved. 

@. And you said the reason you did not think 
it was proper is that im order to make allocations 
you have to indulge in assumptions which are as- 
sumptions rather than actualities, isn’t that what 
vou said? 

A. That is because the word ‘‘actual’’? was put 
0) Tne, 

Q. You have to indulge in the same assump- 
tion when you are making allocations in the ease 
of co-products, don’t you? 

A. That is what you generally do. 

Q. But that is no objection to doing it. You 
have to do it as a matter of expediency because 
there is no better way to do it, is that right? 

A. For that purpose I have no objection at all. 

Q. Let us take the case of this carbon deal you 
were talking [689] about. In that case, as IT under- 
stood your testimony yesterday, there was a con- 
tract to sell that carbon, but the cost or the price 
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to be received for the product was not dependent 
upon the cost of production, was it? 

A. No, there was no contract to sell that car- 
bon. I do not believe I testified to that. 

Q. Isn’t this true, Mr. Pryor, that accountants 
follow the practice of keeping accounting records 
in the most practical form and in the simplest forin 
that is expedient for the purpose of the particular 
client that you are serving? 

A. That is correct. 

Q. Sure, so that where you have an operation 
of that kind it did not make a particle of difference 
to the firm that was producing this carbon whether 
they kept any cost records of this carbon, did it? 

A. I would say no, although I do not want to 
quibble with you about the thing. 

Q. Don’t hestitate to quibble with me. 

A. I can conceive of a situation where it might 
make a difference to them. In other words, they 
have to determine whether to make it or stop mak- 
ing it. 

Q. Having determined to make it, they could 
have elected not to keep any cost records? 

Pe Uhat 1s rei, 

Q. And it would not have made a particle of 
difference to the [690] buyer or seller? 

Exe No. 

Q. So the fact is whether another person is in- 
terested should control your accounting depends 
on from whose viewpoint you are looking at it, 
whether it is the buyer’s or the seller’s viewpoint ? 
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A. In that particular case there was nobody in- 
volved and they did it the way I think it should be 
done where somebody is involved. 

Q. You do not think it makes any difference 
whether somebody else is involved? 

A. No, I do not think it makes any difference 
so far as my general principle is concerned, but I 
think I have pointed out if you are going to make 
allocations, 1f there is some basis, which I do not 
believe is proper, but if you are going to, they are 
compelling reasons beyond the others. 

Q. Let me ask you on this carbon deal, how did 
they treat the proceeds of the sale? 

A. I do not recall whether they credited them 
to the cost of the principal product or took them 
into sales. 

Q. You do not know? 

A. I don’t remember, no. 

Q. Did you set up that accounting system ? 

A. No, I merely approved it. 

Q. But it is possible they were following the 
simple expedient [691] of treating the recoveries 
from the sale of the by-product as a cost in the pro- 
duction of the main product, is that true? 

A. I don’t know. 

Q. You say you don’t know. Perhaps they did 
that? 

A. What I meant by that was I do not know 
how they were treating the proceeds from the 
briquets. T know how they determined their cost of 
production. 


Westvaco Chlorine Products Corp. 721 


(Testimony of O. Kenneth Pryor.) 

Q. But it is possible that they treat the pro- 
ceeds from the sale of the briquets as a reduction 
in the cost of production of the main product? 

A. I think if they treated it on that basis, what 
they would do would be to take the sales of the 
briquets, match against them the cost assigned to 
the briquets, and credit the net to the principal 
product. 

Q. But the fact of the matter is you do not know 
just what they did in that respect, do you? 

A. Iam not sure. I did not look it up, no. 

Mr. Bennett: You are talking about what hap- 
pens to the money received from the sale of it? 

My. Rosenberg: That is right. That is a mat- 
ter of accounting in a firm where it does not make 
any difference how they keep their account rec- 
ords. 

Q. Let me ask you this: In that operation was 
the amount of carbon produced dependent upon 
the amount of the end product produced? [692] 

A. The amount of carbon produced is dependent 
on the amount of hydrogen produced, and I pre- 
sume, therefore, you might say in effect that is 
what the effect 1s. 

Q. What do you mean ‘‘in effect’’? That is 
actual, isn’t it? 

A. They may go out and buy their hydrogen, 
vou see. 

@. Then they would not be making it. IT am 
talking about what they did in this plant. Ts it 
true the amount of carbon they produced was de- 
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pendent directly upon the amount of hydrogen 
that was produced ? A. I would say so. 

Q. Getting back to this official pubheation of 
the National Association of Cost Accountant, have 
vou read this? A. No, I haven’t got it. 

@. Counsel picked out a little paragraph here. 
You scanned this yesterday, didn’t you? 

A. J do not know what you mean by ‘‘seanned it.”’ 

Q. I gave it to you. 

A. You gave it to me and IT handed it to Mr. 
Bennett, T think. 

Q@. You got nothing out of it? I know vou sat 
here looking at it for a few moments. Did you get 
anything out of it? Did you glean from it that the 
article states there are three methods of by-product 
accounting ? 

A. I can truthfully say I did not see that. 

Q. You did not. Well, let me ask you if vou 
would agree with this statement—and T might say 
for the record, your Honor, [693] what the wit- 
ness was referring to should be read in its context, 
that the article does discuss three different methods 
of by-product accounting, and the httle excerpt Mr. 
Bennett read to the witness is under the heading, 
“Advantages and disadvantages of the second 
method, and refers exclusively to the discussion of 
the advantages and disadvantages of the second 
method. 

Will vou agree with this statement: 

“In many plants the tendency is to charge as lit- 
tle cost as possible to the by-product on the theory 
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that it is entitled to the free use of the shop’s equip- 
ment. Nothing could be more fallacious. No portion 
of a factory’s output should be favored over any 
other. The output should be charged with its legiti- 
mate cost. This can be done correctly only under—”’ 

T will stop it at that point. Do you agree with 
that statement? 

A. May I read that again? IT have difficulty fol- 
lowing. 

The Court: We will take a recess in this mat- 
ter. I have some other matters. 

Mr. Rosenberg: I will leave that book with the 
witness during the recess. 

(Reecess.) [694] 

@. (Mr. Rosenberg): Mr. Pryor, I read a 
statement to you and asked you if vou would read 
it. I don’t recall whether you answered it or not. 

A. No, I did not answer it. 

@. Do you recall what the statement was ? 

A. I would like to have the book in my hand 
because the statement covers several sentences. 

Mr. Bennett: So the record will be straight, 
Mr. Rosenberg, you are now directing the witness 
to a statement under the heading ‘‘ Advantages and 
Disadvantages of the Third Method.”’ 

Mr. Rosenberg: That’s right. 

Mr. Bennett: The statement I read had to do 
with the *‘Advantages and Disadvantages of the 
Second Method.’’ 

Mr. Rosenberg: Yes. 

Mr. Bennett: There are three methods, as TI un- 
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derstand, suggested by whoever wrote that book. 

The Witness: Well, in the first sentence, if I 
may read it. 

The Court: You may. 

The Witness: ‘‘In many plants the tendency is 
to charge as little as possible to the by-product on 
the theory that it is entitled to the free use of the 
shop’s equipment.”’ 

I do not know, of course, what thought the au- 
thor had in mind when he said, ‘‘as little cost as 
possible.’’ IT suppose you could say a dollar is as 
little cost as possible. When he [695] uses ‘‘free use 
of the shop’s equipment,’’ perhaps he is talking 
about repairs there which, for example, if it were 
direct repairs, [ would include. I disagree with the 
theory that you can charge as little as possible; TI 
don’t think that is very scientific. 

@. (Mr. Rosenberg): Go ahead. 

The Witness: ‘‘Nothing could be more falla- 
cious.’’ Well, I agree with that. ‘‘No portion of a 
factory’s output should be favored over any other.’’ 
Well, J think perhaps that is true. I don’t know 
what he means by ‘‘favored.’’ T guess you read the 
next sentence, too. ‘‘Each output should be charged 
with its legitimate cost.’’ I agree with that. I think 
my definition of what legitimate cost is—I don’t 
know what his definition might be. 

Q. As counsel pointed out to you, the author 
was talking about the ‘‘advantages and disadvan- 
tages of a third method” and the third method is 
described as follows: ‘Under the third method by- 
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products generally are charged with (1) material 
at an arbitrary value, if necessary; (2) labor ex- 
pended on by-product after it is separated from 
the main product; (8) an equitable proportion of 
overhead; (4) a proper share of selling and ad- 
ministrative expense when these items are applied 
on the various products or class of products on 
the basis of manufacturing cost.’’ [696] 

Now, having in mind that that is the method 
that was referred to—— 

Mr. Bennett: Is that the third method? 

My. Rosenberg: Yes. 

Mr. Bennett: That is the third method. 

Mr. Rosenberg: And under the same subject 
heading, ‘‘Advantages and Disadvantages of the 
Third Method,” I will ask you if you agree with 
the statement, ‘‘It should be remembered that the 
manufacturer of by-products usually expects to re- 
ceive for them a price which will cover the cost of 
labor and overhead and allow a reasonable profit.’’ 
Would you agree with that? 

A. That he—— 

Mr. Bennett: Labor and overhead. 

The Witness: Overhead. 

Mr. Rosenberg: It should be remembered that 
the manufacturer of by-products usually expects 
to receive for them a price which will cover the 
cost of labor and overhead and allow a reasonable 
Lot.’ 

Do you agree with that? 

A. I don’t think that that would be the deter- 
mining factor in his mind. I think he would meas- 
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ure his out-of-pocket expense against what he could 
eet for it, not all the overhead and everything else. 

Q. So you would not agree that a manufacturer 
of by-products usually expects to receive a price 
that will cover his labor [697] and overhead and 
allow him a reasonable profit; you do not think that 
is te 

Mr. Bennett: That is the vice of using a text 
like this. He speaks only of labor and overhead 
and our testimony has shown here we include many 
others and in addition to labor—it is probable that 
the author lists under overhead a number of these 
items that we consider direct charges. 

The Court: The witness may answer. 

A. Ido not agree with that statement. As a mat- 
ter of fact, in glancing through the article it seemed 
to me that the author was talking about advantages 
and disadvantages of three methods and more or 
less saying that you can do it according to your 
convenience if it suits your internal purposes. | 
don’t believe doing something for your own con- 
venience should govern if you are trying to com- 
pare two periods for the purpose of determining 
the actual cost of production. 

Q. (Mr. Rosenberg): What difference has the 
comparison of two periods got to do with what is 
proper accounting; if it is proper accounting you 
will use it and therefore your two periods will be 
comparable. 

A. Let me repeat, T don’t think what might be 
convenient for a person’s internal purpose besides 
his own to be served. 
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Q. I will ask you where you derive that out of 
this article, but before I do that I am going to di- 
rect your attention to the [698] final sentence in 
the article and ask if you agree with it: ‘‘On the 
whole, however, the third method is more logical 
and it gives information which is of vital impor- 
tance in the administrative control of the business.”’ 

Do you agree with that? 

A. No, I do not. 

Q. Will you show me what portion of what you 
refer to in stating you think the author said it is a 
matter of convenience ? 

Mr. Bennett: Just a moment. May I have the 
witness’ answer to that given back there a little 
bit ? 

(Record read.) 

Mr. Bennett: I don’t think that is the answer [ 
wanted. 

Mr. Rosenberg: I asked him, Mr. Bennett. if 
he agreed with the concluding statement which 
which states: ‘‘On the whole, the third method is 
more logical and it gives information which is of 
vital importance in the administrative control of 
the business.”’ 

Mr. Bennett: Did you ask him whether he 
agreed with that? 

Mr. Rosenberg: And I believe he stated that he 
aid not. 

Mr. Bennett: He did not agree. Is that correct? 

The Witness: Yes. 
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Q. (Mz. Rosenberg): May I ask you, you made 
a comment earlier that you gathered from the ar- 
ticle something about a matter of convenience. I 
would like you to show me what you were referring 
res [SSH 

A. I don’t know that IT used the words of that 
article now. I said I felt that that was the sense 
of the article which refers to various ways of deing 
it and gives advantages and disadvantages of those 
several ways. 

Q. Well, then, it 1s a fact there are various ways 
that it can he done in accordance with good account- 
ing practice; isn’t that what the author states? 

Mr. Bennett: You asked him whether the wit- 
ness considers that or whether the author 

Mr. Rosenberg: No; it is separate and apart 
from the book. 

@. In other words, there are several different 


accounting practices that can be emploved and are 
employed in cost accounting of a by-product, but 
vou have given us what, In vour opinion, vou ceon- 
sider the proper method. 

A. That is correct, but T would like to point 
out again the definition which T was talking about 
here. You might adopt some method which would 
be for your own convenience, but it might not be 
an appropriate one in figurine the cost of produc- 
tion 1f you had somebody else concerned. 

Q. But it is true, is it not, disregarding for the 
moment the fact that a third person might be af- 
fected, vou would not say that it is improper ac- 
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counting practice for a manufacturer of a by- 
product to treat it as a co-product and employ the 
same accounting methods as he would for the co- 
product? [700] 

A. For his own convenience, he could do it that 
way, he may do it any number of ways. 

Q. Yet you would not say that that was poor 
accounting, would you? 

A. JI don’t know what you mean ‘‘poor account- 
ing,’’ exactly. I think, for example, for a financial 
statement purpose I wouldn’t object probably. 

Q. Let us go back to the matter of direct 
charges. I am going to use the shipping depart- 
ment as an illustration again and ask you to as- 
sume this: Assume that this plant over here is 
making two products, one of the products is gyp- 
sum and one of the products is magnesium; you 
may assume also that the product gypsum is a by- 
product and assume that the company has a con- 
tract to sell all of the magnesia produced in the 
plant to a third party at a fixed price, we will say, 
$46 a ton; the contract provides that in addition 
to the $46 a ton, this third party who is the buyer, 
will pay the cost of shipping the magnesia and plac- 
ing it on board the cars and you are employed by 
the buyer and you go into the plant and you sec 
that they have a shipping department which is han- 
dling only these two products, magnesia and eyp- 
sum, and you find that the quantity of gypsum be- 
ing shipped is at least as great as the quantity of 
magnesia, and you find in the shipping department 
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they have a superintendent and a foreman and a 
shipping clerk, and you find that in keeping their 
records of costs in the shipping department, 
they [701] charge all of the superimtendent’s sal- 
ary, the foreman’s salary, the shipping clerk’s sal- 
arv to the magnesia and nothing of it to the gyp- 
sum, and the buyer sent vou over there to find out 
whether or not they were properly determining the 
amount of shipping expense that he should pay for 
ectting this magnesia out of the plant and to him 
in accordance with the contract. 

Under those circumstances would you go back to 
vour chent and tell him that this was perfectly 
proper, that he was being properly treated in hay- 
ing all of these supervisory expenses charged to 
him and none to the gypsum, notwithstanding that 
the quantity of gypsum being shipped out of the 
plant was at least as great as the quantity of mag- 
nesia ? 

A. On the assumptions that you have made, the 
evpsum is a by-product and your expenses you just 
referred to, vour supervision would go on whether 
or not they shipped that gypsum and I don’t see 
what basis I would have for objecting to its in- 
clusion in the cost of the main product, magnesium. 

@. So under those circumstances as an expert 
certified pubhe accountant and in service to your 
chent, the buyer, you would go back and you would 
say thev have a shipping plant over there and they 
ave handling as much gypsum as magnesia, but 
they are saddling the magnesia for all of the su- 
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pervisory expenses, but as an expert public account- 
ant I tell you it is all right, go ahead and pay it. 

A. I might tell him about it, but I think I 
would tell him [702] I don’t think he has a basis 
for objection because the other is a by-product. 

Q. Of course, 1f you considered gypsum as a 
co-product then you would go back and tell your 
chent that it was improper? 

A. If everything had been put to the one co- 
product that he was involved in and not the other, 
yes, I would tell him that. 

Mr. Rosenberg: I think that is all. 


Further Redirect Examination 


Q. (Mr. Bennett): Mr. Pryor, was there any- 
thing in this article, in this 1920 publication, that 
vou read in the three methods of accounting for 
by-products being set up, one of which methods, at 
least one statement concerning that method I read 
you agreed with, was there anything at all about 
the situation of a third person or someone other 
than the manufacturer itself being concerned with 
the determination of actual cost of production ? 

Mr. Rosenberg: Just a moment. The witness 
said he has not read the article so T don’t imagine 
he can say. 

The Court: In any event, it did not embody, the 
testimony did not embody a third person. 

Mr. Bennett: The point I wanted to bring out, 
this article, Your Honor, dealt only with the three 
methods available to a manufacturer and did not 
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deal with the question of where there is a special 
problem, which we have involved here. 

Q. What method would you consider the best 
and the most accurate [703] method of accounting 
for a by-product to determine the actual cost or 
actual cost of manufacture or production of a by- 
product ? 

A. Are you referring to the article that I read 
in that book? 

Q. Yes. Well, never mind that. I say of all the 
methods that might be employed, assuming there 
are more than one, which method, either in this 
book or that otherwise might be suggested to vou, 
do you consider the best method and the most ap- 
propriate method for the determination of actual 
costs of manufacture or actual cost of production 
of a by-product? 

A. I consider the method whereby you do not 
eharge any cost to the cost of manufacture of a by- 
product unless they are necessary expenses directly 
and solely attributable to that by-product or those 
which are ascertainable. 

Q. Would any method of accounting that would 
allow or include indirect costs which would con- 
tinue even if the by-product was not manufactured 
but m a less degree but an unascertainable degree, 
make possible a determination of the actual cost 
of manufacture ? pel do not dink co: 

Q. Would any such method of allocating these 
indirect charges that would have gone on in any 
event and in any lessening degree which are unas- 
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certainable, furnish any basis for the determination 
of the actual advance in the cost of manufacture 
of the by-product in one twelve-month period over 
the preceding twelve-month period? [704] 

Mr. Rosenberg: Well, I will submit that is com- 
pletely irrelevant. He is testifying as to what he 
says is the best accounting practice. We assume 
that if we use the same method in two periods, if 
it is the proper method, it is proper for compara- 
tive purposes, and if it is improper, it is improper 
for comparative purposes, and he admitted himself 
that this business of comparison does not enter 
into it. 

Mr. Bennett: You missed the nature of my ques- 
tion. 

Mr. Rosenberg: Then I withdraw the objec- 
tion. 

(The question was read by the Reporter.) 

A. (The Witness): I don’t think so. 

Q. (Mr. Bennett): Would a method suggested 
as the third method in this book where the purpose 
of the manufacturer is to determine in relation to 
his sales as well as his production and operation 
which would involve all the factors by way of allo- 
cations relating to those matters, provide a basis 
whereby the actual cost of manufacturing of the 
by-product would be obtained ? 

A. I do not think go. 

Q. As I understood the testimony on recross 
examination that where conceivable some variations 
of accounting may be permissible for a manufac- 
turer to suit his own purpose. 
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Mr. Rosenberg: Please don’t summarize the 
witness’ testimony. If you want to ask a question, 
go ahead. I object to this practice of telling the 
witness what he said and then [705] asking him if 
that is right. 

Mr. Bennett: You have done it constantly. 

Mr. Rosenberg: J have been doing nothing but 
cross-examining up to this point. I have not had a 
witness on direct. We are here for the eighth day, 
now. That is my purpose, it is not your purpose. 

The Court: I think you asked for four days to 
try this case. You asked for four days, did you not? 

Mr. Bennett: Yes, Your Honor. 

The Court: Proceed. 

Q. (Mr. Bennett): State whether or not, Mr. 
Pryor, a system of accounting reijative to the cost 
of production of a by-product that might suit the 
purpose of the manufacturer would be appropriate 
where a third person or another person is concerned 
in that determination and where it is necessary or 
desirable to determine the actual cost to the manu- 
facturer. 

Mr. Rosenberg: I object on the ground it calls 
for an opinion and conclusion of the witness on a 
matter that is not a proper subject of expert testi- 
mony. It depends upon the contract between the 
parties in this particular case as to what is or is 
not proper; by reason of the fact that Pacific is 
going to be affected, I don’t know what he is sup- 
posed to be a witness on now, the morals or busi- 
ness ethics or what, but I will 
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Mr. Bennett: Counsel, you know that is not a 
proper statement to make. As I understand the 
matter, the witness [706] stated, or, at least, I un- 
derstood his statement was that a system of ac- 
counting might be appropriate to the purposes of 
the manufacturer but unappropriate for the actual 
determination of cost where a third party is in- 
volved. 

Mr. Rosenberg: If you so understand, it is 
obvious vou don’t have to ask him, you don’t need 
to ask him the question. 

Mr. Bennett: I thought I could get it in one 
direct answer rather than to spell it out in a num- 
ber of answers. [ did it for the benefit of the Court. 
If Your Honor does not think it is necessary, I 
won't take the time. 

Mr. Rosenberg: I withdraw my objection. 

The Witness: May J have the question? 

(The question was read by the Reporter.) 

A. (The Witness): Not necessarily so. 

Mr. Bennett: That is all. Thank you. 

The Court: Step down. 

Mr. Bennett: If Your Honor please, I would 
hike to offer in evidence at this time and read into 
the record paragraph 10(e) of Defendant’s an- 
swers to plaintiff’s interrogatories: 

“Prior to January 1, 1944, all overhead expense 
was allocated on the basis of operating labor and 
repair labor expense. Commencing January 1, 1944, 
and until January 1, 1946, general overhead ex- 
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pense was allocated on a combined supervision and 
operating labor basis. Maintenance and engincer- 
ing costs were [707] allocated on a repair tabor 
basis. Process control and control laboratory costs 
were allocated on a direct basis with the balance 
of the costs of these two departments pro-rated 
over the direct allocation. Commencing January 1, 
1946, and during the period from that date to and 
including June 30, 1946, the same procedure was 
followed with the exception that general overhead 
was allocated on a combined operating and repai 
labor basis. In prior years miscellaneous shipping 
expenses allocated to gypsum was allocated on a 
dollar value basis. In June, 1945, miscellaneous 
shipping expense was charged and allocated to gyp- 
sum on a tonnage basis. The above changes were 
brought about upon the advice of competent ac- 
countants for the purpose of improving the book- 
keeping and accounting records of defendant as 
related to all products produced by defendant, in- 
cluding gypsum, and to accomplish uniformity of 
accounting practices between the various units of 
the defendant company.’’ 

Now, I offer that, Your Honor, not as evidence 
of the truth of the facts stated, but the claim of 
the company as to what it did and why. Plaintiff 
rests, Yous Honor. 

Mr. Bennett: TI might say this before I vest, it 
may well be, as Your Honor has suggested, that the 
plaintiffs have taken too long in presenting the ease 
here, but T consider the evidence that has been DI'O- 
duced here in this case important and a somewhat 
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unusual litigation, I consider it was not irrele- 
yant [708] or improper. 

The Court: Let me give you the right state of 
mind. If I am not here in this case, it would be 
some other ease. I have to keep in mind the volume 
of work that we have here in litigation. I put two 
or three cases over so we could go on with this and 
dispose of it. 

Mr. Bennett: I understand that. I certainly did 
not intend my statement in any way to mean criti- 
cism. 

The Court: No, no. If it ever comes to the time 
that the courts can not be criticized, that will be a 
sad day. 

Mr. Bennett: Far he it from me to eriticize 
any purpose that Your Honor had in mind. 

The Court: I never did indulge in the thought 
that there was any perfection among judges, any 
more than any other human beings. 

Mr. Bennett: That attitude of mind is always 
a compliment to the individual. I wanted to say, 
Your Honor, that T think that technically we have 
gone forward with evidence here that we were not 
required to do in these classes of case, declaratory 
Judgment actions or declaratory relief suits in 
which controversies are involved, the determination 
of which is to be declared by the court, the plain- 
tiff only has the burden of proving the situation 
that a controversy exists and if not the burden of 
proof, at least the burden of going forward with 
the evidence shifts to the other party. The burden 
in this case of [709] proving what was cost of pro- 
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duction and manufacture and what are the actual 
increases was upon the defendant. I will cite Your 
Honor cases for that, but I will not do it at this 
time. We thought our position could be made as 
clear as we could in this chronology and what we 
thought would be an orderly fashion. If Your 
Honor desires any authorities on this, each of my 
points, I will present them. 

Mr. Rosenberg: I might say, Your Honor, I am 
going to disagree entirely with that position of 
counsel, so I think it might be well to have his 
authority at this time. It might save argument later 
on. Counsel has stated to the Court that all that is 
necessary for a plaintiff in a declaratory relief suit 
to do is to show that there is a controversy and 
then the burden of going forward with the evidence 
is shifted to the other side. My understanding is 
directly to the contrary, that a person who comes 
in to court on a suit for declaratory judgment has 
the burden of proof and he continues to have it 
throughout the trial, and it may very well be that 
the position of the parties will be directly re- 
versed by reason of the fact there is a suit for de- 
claratory judgment. 

In other words, let us assume a controversy on 
an insurance policy. If an action were brought on 
the policy it would be for a beneficiary to bring the 
sult and carry the burden of proof as to whether 
or not the insurance company is liable, but if the 
insurance company elected to avail itself of 
the [710] benefit of the declaratory relief procedure 
and comes into court, their positions are entirely 
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reversed and it becomes the burden of the insurance 
company to show that it is not liable on the policy, 
whereas in an action at law on the policy it would 
be the burden of the beneficiary to prove the in- 
surance company was liable. If counsel has any 
authorities on those points, | would hke to have 
the benefit of them now. I would like to look at 
them during the noon recess. 

Mr. Bennett: JI don’t want to do that, counsel, 
if it is not necessary. Perhaps I should after hear- 
ing any statement—I was anticipating a motion that 
you may not make. I want to say now if we had 
the burden of proof we have established a prima 
facie case on the facts now before the Court. 

We rest. 

The Court: What is your motion ? 

Mr. Rosenberg: I am going to move for a judg- 
ment, Your Honor. I don’t think IT can argue with 
him a minute and a half before 12:00 o’clock. I 
would suggest that we adjourn until 2:00. 

The Court: Be prepared, then, for that mo- 
tion. 

Mr. Bennett: Will counsel state his motion 
now? 


Mr. Rosenberg: Tam going to ask for a 

The Court: So the other side will be in posi- 
tion to meet it, state it. [711] 

Mr. Rosenberg: JI will make a motion for a 
judgment in favor of defendant upon our affirma- 
tive defenses, if the Court please, that the contract 
on its face is invalid for uncertainty. I believe the 
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evidence that has been adduced by the plaintiff 
shows conclusively that it is. 

Mr. Bennett: Is that the scope of your mo- 
tion ? 

Mr. Rosenberg: That’s right. I will elaborate 
a little on it. 

Mr. Bennett: We will be prepared to meet that, 
Your Honor. 

The Court: Reeess until 2:00 o’clock. 

(Thereupon an adjournment was taken un- 
til 2:00 o’clock p.m.) [712] 
Friday, December 19, 1947, 2:00 o’clock p.m. 

The Court: You may proceed. 

Mr. Rosenberg: If Your Honor please, before 
I proceed with the motion, I would hke to renew 
my motion to strike Exhibit 5, which was admitted 
subject to motion to strike, and which Your Honor 
may recall is a letter written under date of June 5, 
1936, which is approximately seven months prior 
to the execution of this contract by Mr. Barrows, 
who was the then president of California Chemical 
Company, to the Pacific Portland Cement Com- 
pany. At the time this letter was introduced I ob- 
jected to it on the ground it was incompetent, ir- 
relevant and immaterial and would come within 
the parol evidence rule because the obvious purpose 
of offering it was to prove that the parties intended 
or had an agreement that was contrary to that 
which was expressed in the written document. 

(Motion argued.) 

Nhe Court: The offer is made in relation to 
paragraph 11. 1 will limit the testimony to para- 
eraph 11 and I will allow it. 
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Mr. Bennett: That is, you do not grant the mo- 
tion to strike? 

The Court: No, the motion to strike will be de- 
nied, but I want it known I am limiting this testi- 
mony to paragraph 11. 

Mr. Bennett: J have no objection, Your Honor, 
to considering the whole letter in relation to its 
contents. [713] 

The Court: I lmited the testimony, so you won’t 
be misled now, to paragraph 11. 

Mr. Rosenberg: J think, if Your Honor please, 
if I understand Your Honor 

The Court: J asked counsel to indicate the pur- 
pose of this offer. 

Myr. Rosenberg: Yes. 

The Court: He picked up paragraph 11, made 
an argument and contended it went to the weight 
of the testimony. On that basis I am allowing it. 

Mr. Rosenberg: At this time, if the Court please, 
the defendant moves for a ruling on its affirmative 
defenses 3 and 4, the affirmative defense to the 
first cause of action, which are incorporated by 
reference in the other causes of action as set forth 
in the complaint. 

(Motion argued.) 


The Court: I am prepared to rule at this time. 
For the purpose of the record, the motion will be 
denied at this time. You may renew it. 


(Thereupon an adjournment was taken un- 
til Tuesday, December 23, 1947, at 10:00 o’clock 
a.m.) [714] 
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Tuesday, December 23, 1947, 10:00 o’clock a.m. 


STANLEY H. BARROWS, 
called as a witness on behalf of the defendant, be- 
ing first duly sworn, testified as follows: 
Q. (The Clerk): Will you state your name? 
A. Stanley H. Barrows. 


Direct Examination 

@. (Mr. Rosenberg): Where do you live, Mr. 
Barrows? 

A. TI live in Carson City, Nevada. 

Q. You formerly resided in San Francisco, did 
you? A. Yes. 

@. You were formerly connected with the Cali- 
fornia Chemical Company, were you? 

A. I was president of the California Chemical 
Company. 

Q. When, approximately, was that corporation 
created ? 

A. I believe the record will show that it was 
incorporated in 1923. 

@. In what business was that corporation en- 
gaged ? 

A. Production, principally, of magnesium chlor- 
ide. 

Q. Did it operate a plant? 

A. Yes, it had a plant at Chula Vista, Califor- 
nia. 

Q. ‘That plant was engaged primarily in produc- 
ine what? A. Magnesium chloride. 

Q. From what material was the magnesium 
chloride produced ? 
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A. It was extracted from salt bitterns. That is 
the residue, [715] the liquid residue which accrues 
in the manufacture of solar salt. 

Q. In other words, that is bittern, is it? 

A. Bittern. 

Q. The end product in that plant at Chula Vista 
was what? Magnesium chloride, did you say? 

A. Correct. 

Mr. Bennett: What is the purpose of all this 
counsel, if I may ask? 

Mr. Rosenberg: It is preliminary, Mr. Bennett. 

Q. Did the California Chemical Company sub- 
sequently construct a new plant at a different lo- 
cation ? 

A. It constructed a chemical plant at Newark, 
California. 

Q@. Is that the same plant, that is, the same lo- 
cation as the plant presently conducted by the 
Westvaco Chlorine Products Corporation ? 

A. Correct. 

Q. When was that plant first constructed at 
Newark ? 

A. I believe the first operations began about 
1930 or 1981. 

Q. What was the nature of that operation? 

A. We extracted principally bromine from the 
bitterns. 

Q. At the time that you first started operations 
at Newark, California, was that the only product 
produced, the bromine ? 

A. Yes, at that time. 
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Q. For how long did that continue? 

A. Well, it continued from that time up to the 
present. [716] 

Q. No, I mean the situation where the only prod- 
uct being produced was bromine. 

A. Well, it continued until we constructed what 
we termed Sea Water, Major Sea Water Plant. 
That is what the name was. In that plant we pro- 
duced magnesium oxide, gypsum and lime. 

Q. When was that plant constructed, the so- 
called Sea Water Plant? 

A. As near as I can recall, the construction of 
that began in the spring of 1937 and it went into 
operation I think about December of the same year, 
or perhaps January, 1938. 

Q. So do I understand that from some time 
approximately in 1930 until some time toward the 
end of 1937 the principal operation of the Newark 
plant was the recovery of bromine from bittern? 

A. That is right. 

Q. During that period of time, after the bro- 
mine was recovered from the bittern, what was 
done with the bittern ? 

A. I believe it was released back into the bay, 
or wasted. 

Q. When did the California Chemical Company 
first consider going mto the production of mag- 
nesium and gypsum ? 

A. When did they first consider it? 

Q. Yes. 

A. Well, they considered it for a number of 
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years prior to the time this plant was built, at 
various stages of pilot planting. 

Q. What do you mean by ‘‘pilot planting’’? 

A. <A pilot plant is a small scale plant which is 
put into operation [717] to check laboratory find- 
ings in a smal] manufacturing operation. 

Q. Would you say it is in the nature of an ex- 
perunental plant? 

A. An experimental plant. 

Q. When did California Chemical first start 
pilot planting, as you term it, the production of 
magnesium and gypsum ? 

A. I could not give the date. It first started 
back in Porterville. We shipped the bitterns down 
in tank cars. That was the early work. And then 
it was transferred on a larger scale to the plant at 
Newark, and that would be, as near as I could 
remember, that plant started about 1935, the first 
part of 1935. 

Q. Then during what period did you continue 
the experimental operation in the pilot plant re- 
garding the production of magnesium and gypsum ? 

A. That operated something over two years be- 
fore we began construction of the Major Sea Water 
Plant. 

Q. When you speak of the Major Sea Water 
Plant, can you tell me whether that is the present 
plant of the Westvaco Chlorine Products Corpora- 
tion at Newark that you are speaking of? 

ae Vhatis 

Q. That is exclusive of the bromine plant, is it? 
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AN. Comet. 

Q. What experimental work or what explora- 
torv work did you do in this pilot plant in connec- 
tion with the production of gypsum? 

A. [ could not tell what the exact operations 
were, but we did [718] develop a process to make a 
good grade of gypsum. That was one of the pur- 
poses for which the pilot plant was constructed. 

Q. What investigation did you make as to the 
marketability of the product? 

A. <After the process had been adopted or de- 
veloped, we took the gypsum made in that pilot 
plant and shipped that to various users of gypsum 
in order to determine whether that product which 
was made in the pilot plant would be successful in 
their own commercial scale operations. [In other 
words, it is a checking of the quality, the usability 
and the suitability of the gypsum. 

We also carried on—we had tests made in com- 
mercial scale plants for construction purposes, us- 
ing gvpsum for, for instance, plaster, cement blocks, 
roofing slabs. We also had it tested for soil treat- 
ment, agriculture soil treatment. There are large 
quantities of gypsum used m the treatment of soil. 
We cheeked all of those with our pilot plant-made 
evpsum and received satisfactory reports. 

Q. What effect, if any, did the results of these 
tests and explorations have upon your plans for 
this new so-called Sea Water Plant? 

My. Bennett: [| think that is leading and sueg- 
gestive, Incompetent, irrelevant, and immaterial, if 
your Honor please. 
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The Court: The objection is overruled. You may 
answer. 

The Witness: You say I may answer? [719] 

The Court: Yes. 

A. Well, it had a very important bearing, be- 
cause that is exactly what these tests were made for. 
We would not go ahead and put a very large sum 
of money into a new plant without having products 
that we expected to make tested in commercial oper- 
ations. For instance, our present contract, the Pa- 
cific Portland Cement Company, tested our stuff in 
their commercial scales at Redwood City and ap- 
proved the material, and that is when our negotia- 
tions began, after they found it was satisfactory for 
the manufacture of cement. 

Mr. Bennett: I move to strike out the witness’ 
answer as volunteer and self-serving. 

The Court: Read the question and answer. 

(Question and answer read.) 

The Court: The question and answer may stand. 
Proceed. 

Q. (Mr. Rosenberg): You mentioned the con- 
tract. Can you tell me whether or not the construc- 
tion of the Sea Water Plant at Newark, California, 
was commenced before or after the contract be- 
tween Pacific Portland Cement Company and Cali- 
fornia Chemical Company was entered into? 

A. The plant was not started until after we 
had entered into a contract with Pacific Portland 
Cement, assuring the sale of our product. 

Q. Let me ask you, are you a chemist, Mr. Bar- 
rows ? A. No. [720] 
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Mr. Rosenberg: I do not suppose, Mr. Bennett, 
there is any necessity for me tracing through the 
California Chemical Company to the Westvaco 
Chlorine Products Corporation? We are agreed that 
Westvaco is the suecessor of the California Chem- 
ical Company ? 

Mr. Bennett: The pleadings and your’ state- 
ments so far have indicated that. I do not see that 
there could be any question about it. 

The Court: Let the record so show. Have you 
entered into a stipulation in that respect? 

Mi. Bennett: Yes, your Honor. I think our 
pleadings state that the defendant Westvaco has 
succeeded to all the rights and obligations of Cali- 
fornia Chemical Company. 

The Court: Very well, proceed. 

@. (Mi. Rosenberg): Myr. Barrows, you are 
familiar, are you, with the contract which is the 
subject-matter of this litigation ? 

A. Ina general sense, yes. ] have run through it. 

Mr. Rosenberg: At this time, if the Court please, 
I would like to offer in evidence the original con- 
tract which is the subject-matter of the suit. There 
is a copy of the contract attached to the complaint, 
and it admitted in the answer. My only purpose in 
offering the original contract is to show that it is 
contained in the legal back of Pillsbury, Madison & 
Sutro. IT imagine that can be stipulated and there 
will be [721] no need of putting the contract in. Is 
that true, Mr. Bennett? 

Mr. Bennett: The copy you have shown me has 
a back on it of the Pillsbury, Madison & Sutro firm, 
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but there is something very unusual about it, be- 
cause it would appear that the back had been per- 
haps on some other document and had been re- 
moved. I do not know how that can be explained. 
I suggest, counsel, if that is your only purpose, 
vou might have the document further identified. 

Mr. Rosenberg: Yes. 

Q. Mr. Barrows, I show you what purports to 
be a contract dated January 29, 1937, between Pa- 
cific Portland Cement Company and California 
Chemical Company, and ask you if you recognize 
the signature of Wilham N. Williams. 

A. Yes, that is his signature. 

Q. And he was an officer of California Chemical 
Company at the time this contract was entered into ? 

A. Yes, he was vice president. 

Q. Have you seen this contract before, the orig- 
inal ? A. Yes, I have seen this. 

@. Are you in a position to state whether the 
document, when you first received it, bore the back 
that is contained on it? 

Mr. Bennett: I think, counsel—— 

@. (Mr. Rosenberg): Did it have a back on it? 

A. No—— [722] 

Mr. Rosenberg: Is there any question about 
this? Your own Mr. Colton testified that it was 
Pillsbury, Madison & Sutro. 

Mr. Bennett: Just a minute, counsel. 

Mr. Rosenberg: You are trying to raise an im- 
plication, to which I take exception, Mr. Bennett, 
that this back has been switched, when you know 
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of vour own knowledge, and your own chent told 
you, that Pillsbury, Madison & Sutro prepared this 
contract, and you raise a nasty implication like that, 
and I resent it. 

Mr. Bennett: All right, you can resent al] you 
want, counsel, and I resent the statement you made 
here, too. 

The Court: Keep in mind gentlemen, the holi- 
day season is here and J won’t be comforted by any 
sharp controversies. 

Mr. Bennett: I think this was a httle hasty. 
Counsel knows I was not charging him with any- 
thing. It is Just another example of what has gone 
on several times before. 

The Court: Proceed, gentlemen. 

Mr. Rosenberg: You will have Mr. Colton back, 
will you, or has he left? 

Mr. Bennett: Yes. 

Mv. Rosenberg: He left? 

Mr. Bennett: He is not here now. I can have 
him hack if you desire. 

Mr. Rosenberg: Is he in town? [723-4] 

Mr. Bennett: No, he is up in Nevada. I told 
him not to come back until he heard from us. 

Mv. Rosenberg: J will ask that this be admitted. 

The Court: Let it be admitted and marked. 


(The document referred to was thereupon 
: received in evidence and marked Defendant’s 
‘Exhibit G.) 
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DEFENDANT'S EXHIBIT G 
AGREEMENT 

This Agreement, made this 29th day of January, 
1937, by and between Pacific Portland Cement Com- 
pany, a California corporation, hereinafter called 
‘“*Pacific,’”’? a party of the first part, and California 
Chemical Company, a Delaware corporation, herein- 
after called ‘*California,’’ party of the second part, 

Witnesseth : 

Whereas, California contemplates the erection of 
a plant located on Canal Head at Newark, Califor- 
ma, primarily designed to produce magnesium oxide 
in its various forms, which plant will produce as 
a by-product substantial quantities of gypsum, and 

Whereas, Pacific is desirous of purchasing from 
California certain of the gypsum produced at said 
plant ; 

Now, Therefore, the parties hereto, in considera- 
tion of the mutual promises and covenants herein 
contained, promise and agree as follows, to wit: 

(1) California agrees that it will sell and deliver 
to Pacific, and Pacific agrees that it will purchase 
and receive from California, the entire output of by- 
product gypsum produced by California at its said 
plant in excess of California’s requirements for use 
or sale of gypsum for chemical, pharmaceutical, or 
selentific purposes, which requirements of Califor- 
nia shall not exeeed four thousand (4,000) tons per 
annum. It is the intent of this agreement that Pa- 
cific will purchase from California, and California 
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will sell to Pacific, all gypsum produced at said 
plant which may be available for any use for agri- 
cultural, building, or construction purposes, or any 
other commercial purpose other than for chemical, 
pharmaceutical, or scientific purposes. 

(2) This agreement shall apply to all gypsum 
produced at said plant up to January 31, 1962; pro- 
vided, however, that at any time during the first two 
(2) years of this agreement, upon the giving of 
written notice by Pacific to California, this agree- 
ment may be canceled by Pacific, and that at any 
time after the first two (2) years Pacific may cancel 
this agreement on the giving of one year’s written 
notice to California. 

(3) Pacific agrees that it will purchase and ac- 
cept shipments of gypsum so produced in approxi- 
mately equal monthly quantities. California agrees 
that on or before the fifteenth day of each month 
it will notify Pacific in writing of the amount of 
gypsum which it proposes to produce during the 
succeeding calendar month, and Pacific shall have 
the night to refuse to purchase and accept in ex- 
cess of two thousand (2,000) tons in any one month, 
such refusal to be exercised in writing on or before 
the first day of the calendar month during which 
gypsum in excess of two thousand (2,000) tons per 
month is to be produced. 

California further agrees that it shall give Pacific 
three (3) months’ notice in writing of its intention 
to produce in excess of twenty thousand (20,000) 
tons of gypsum in any one calendar year, and Pa- 
cific shall have the right to refuse to purchase and 


qn 
(oes) 


Westvaco Chlorine Products Corp. Ne 


(Testimony of Stanley H. Barrows.) 

accept in excess of twenty thousand (20,000) tons 
in any one calendar year, such refusal to be exer- 
eised in writing within thirty (30) days after re- 
ceipt of notice from California. 

In the event that Pacific shall exercise its right 
to refuse to purchase and accept in excess of two 
thousand (2,000) tons in any one month, or twenty 
thousand (20,000) tons in any one year, then and in 
that event California shall have the right to sell the 
amount so refused for any purpose whatsoever. 

(4) Pacific shall pay California for said gypsum 
two and eighty hundredths dollars ($2.80) per net 
ton of two thousand (2,000) pounds loaded bulk on 
board cars at the plant of California at Newark, 
California. Payments shall be made on the fifteenth 
day of the month for gypsum loaded during the pre- 
ceding month. 

(5) In the event that any gypsum (CaS0O:.2H:0) 
tendered to Pacific hereunder shall not be within 
two per cent (2%) in gypsum (CaSOs.2H:2O) con- 
tent of, or if it shall not conform to, the chemical 
analysis and specification attached hereto, marked 
Exhibit ‘‘A,’’ and hereby made a part hereof, then 
and in that event Pacific shall have the option as 
to any such gypsum (CaSO..2H2O) either to (1) 
refuse to accept and pay for such gypsum 
(CaSO:.2H2O0), or (2) accept such gypsum 
(CaSO:.2H2O) and pay therefor ten cents (10c) per 
ton less than the price provided for in paragraph 
(4) above for each per cent which the said gypsum 
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(CaSO:.2H2O0) falls below the said chemical analy- 
sis in gypsum (CaSO:.2H:O) content. 

(6) In the event that California’s cost of pro- 
duction of gvpsum for any twelve (12) months’ pe- 
riod during the term hereof shall increase five per 
cent (5%) above its average cost of production of 
evpsum for the preceding twelve (12) months’ pe- 
riod, then and in that event California shall have 
the right, upon giving sixtv (60) days’ written 
notice to Pacific, to Increase the price payable here- 
under for gypsum thereafter delivered hereunder im 
an amount not to exceed the actual advance in Cah- 
fornia’s cost of manufacture; provided that in no 
event may more than one such increase be made in 
any one calendar year. 

Califorma shall keep books of account and ree- 
ords showing its production cost of gypsum, and 
such books of account and records relating to the 
production cost of gypsum shall be open to inspec- 
tion to Pacific at all reasonable times in order to 
enable Pacific to confirm the correctness of any ad- 
vance in price permissible under this paragraph. 

(7) All new or additional state or federal taxes 
levied subsequent to the date hereof on the sales 
covered by this agreement shall be added by Cali- 
fornia to the sales price and paid to California by 
Pacific. 

(8) ‘This agreement shall bind and inure in fa- 
vor of the partics hereto, their respective succes- 
sors and assigns. California is hereby given the 
express right to assign this agreement to any cor- 
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poration of equal financial responsibility with Cali- 
fornia, or which may operate the plant contem- 
plated to be operated hereunder, with substantially 
the same properties and plant; otherwise California 
shall have no right to assign this agreement or any 
of its mghts or obligations hereunder without the 
written consent of Pacific. 

In Witness Whereof, the parties hereto have 
caused these presents to be executed as of the day 
and year first hereinabove written. 

[Seal] PACIFIC PORTLAND 

CEMENT COMPANY, 
By /s/ ROBT. B. HENDERSON, 
President. 
/s/ A. H. CANVIN, 
Secretary. 
CALIFORNIA CHEMICAL 
COMPANY, 
By /s/ WILLIAM N. WILLIAMS, 
Vice President. 
EXHIBIT “A” 
Gypsum Analysis and Specification 

The gypsum (CaSO..2H2O) purchased under this 

contract shall conform to the following analysis: 


RON BL Beet ate SiO} .06 
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Sul phtraioxideee eee ........ SO; 45.89 
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Combined water content=20.40%. 

Gypsum content (CaSO,.2H.O) calculated from combined 
water—97.51. 

Methods of analysis shall conform with the A.S.T.M. “Standard 
Methods for Testing Gypsum and Gypsum Products” No. C-26-33; 
except that free moisture shall be determined by drying at room 
temperature to constant weight. 

Free moisture shal] not exceed 1%. Water soluble salts other 
than CaSO, shall not exceed 0.4%. 

Q. (Mr. Rosenberg): Mr. Barrows, what. if 
anything, did you have to do with the negotiation 
of this contract ? 

A. I had a great deal to do. I believe that I car- 
ried on a very large part of the negotiations, all 
except the last three days, I think it was. 

@. With whom did you carry on those nhego- 
tiations ? 

A. Mr. Colton, who then was vice-president, and 
produetion manager of Pacific Portland Coment 
Company. 

(). When did those negotiations commence, ap- 
proximately ? 

A. By memory [ would say in May, 1936 

Q. Can you just trace for us in a general way 
the course of vour conversations with Mr. Colton? 


A. To make it as brief as possible 

Mir. Bennett: Just one minute. It seems to me, 
vour Honor, that is going pretty far abroad to per- 
mit self-serving declarations, Incompetent and tr- 
rvelevant evidence, and I object to it on that basis. 

Mr. Rosenberg: J have asked him to give me 
conversations, not self-serving declarations. [725] 
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Mr. Bennett: That opens the door to start in 
with their first negotiations and goes through the 
series of things. Is it your purpose, counsel, by 
this witness’ testimony, to direct this evidence to 
or in connection with the letter of June 5, 1936, 
that is in evidence here? 

Mr. Rosenberg: I certainly do. 

Mr. Bennett: Is that the purpose of this testi- 
mony ? 

Mr. Rosenberg: ‘That is part of the purpose. 

Mr. Bennett: What is the other purpose? 

Mr. Rosenberg: I think that will develop when 
we go into it. 

Mr. Bennett: I object to it as incompetent, 1- 
relevant, and immaterial. 

Mr. Rosenberg: The purpose is obviously this, 
if the Court please: Mr. Bennett put in a letter, 
to which I took exception, and [ made a motion to 
strike, and the court denied the motion, which was 
for the apparent purpose of showing what the 
intention of the parties was, although the letter was 
dated seven months before the contract was entered 
into, and Mr. Bennett also chose for some reason 
not to fill the gap between the date of that letter 
and the time of the execution of that contract. As 
long as that letter has gone in, and perhaps to fill 
that gap, the purpose of this testimony is to show 
what actually transpired between the parties. 

The Court: Read the question. [726] 

Mr. Bennett: The question relates to prior to 
the letter. 
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Mr. Rosenberg: Maybe I would lke to start a 
httle earher than you did, Mr. Bennett. That is 
my privilege. 

The Court: Read the question. 

(Question read.) 

Mr. Rosenberg: ‘These are the negotiations be- 
tween the parties leading up to the execution of this 
contract, if the Court please. 

The Court: You may answer. The objection 
may be overruled. 

A. Mr. Colton and I had informally discussed 
the possibilities of a contract between his company 
and California Chemical Company, contemplating 
the purchase of gypsum, which we produced—l 
would say—I would say purchased by his company 
of gypsum which we produced. After their tests, 
and they approved the gypsum, Mr. Colton pro- 
posed to me that I write a letter roughly outlning 
the terms under which we would contract for the 
sale of the gypsum. I did write such a letter. 

Q. (By Mr. Rosenberg): I will show you a let- 
ter that has been introduced as Plaintiff’s Exhibit 5, 
or which, rather, purports to be a copy of a letter 
dated June 5, 1936, addressed by you to Pacific 
Portland Cement Company, attention of Ma. Colton. 
Is that the letter to which you refer? 

A. Yes. 

@. What contract were you speaking of there? 
What was the subject-matter of which you were 
speaking? [727] 
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Mr. Bennett: Just a moment. I think that or- 
dinarily the documents speaks for itself, and for 
that reason I would object to this question as in- 
competent, irrelevant, and immaterial. 

Mr. Rosenberg: I will withdraw it, Mr. Bennett. 
When your Honor admitted this letter I belreve you 
stated vou were restricting it to paragraph 11. 

The Court: It was admitted only as to the one 
paragraph of the letter. 

Mr. Rosenberg: I really feel, if the Court please, 
if the letter is going to be admitted, it should be 
admitted in its entirety, because I believe it shows 
what the subject-matter of the correspondence was 
about, which could not be gleaned just from that 
single paragraph, and if the letter is in, J think that 
it should be in in its entirety and be considered 
in its entirety, and I presume Mr. Bennett would 
have no objection to that. 

Mr. Bennett: J take 1t you are making the re- 
quest now—I told the court all I was concerned with 
in the letter particularly was paragraph No. 11, 
the statement, which the court recalls, stated the 
contract would contain certain price protection 
clauses against increases in labor, fuel and sup- 
plies. I do not dispute counsel’s contention, your 
Honor, that this paragraph 11 that I was con- 
cerned with should, of course, be considered in 
some relation to the context of the letter, [728] 
and if he suggests, or proposes that the whole let- 
ter be considered in relation to 11, I will not offer 
any objection to that. 
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The Court: Let it be admitted and marked. 

Mr. Bennett: It is already in evidence. 

The Court: It may go in now in its entirety. It 
was limited to one paragraph. 

The Witness: I had not been permitted, how- 
ever, to complete my answer to Mr. Rosenberg’s 
question. 

Q. (By Mr. Rosenberg): All right. 

A. A letter of this sort was a very rough, ten- 
tative outline suggesting conditions which would be 
discussed and added to and perhaps some taken out. 
It was just an outline of what we could start to 
negotiate a contract on. 

Q. Following this date of June 5, 1936, were 
there any further discussions between you and Mr. 
Colton with reference to the subject-matter of the 
letter? 

A. Yes, there were many, many meetings. 

Q. Can you tell me the subject-matter of your 
discussions, what was discussed between you, your 
best recollection as to the substance of those con- 
versations ? 

A. There were so many things discussed, you 
might say every paragraph of the contract was 
ripped over, back and forth. 

Mr. Rosenberg: Mr. IKaapceke, may I have the 
original of the letter of September 18, 1936? 

Mr. Kaapcke: I have copies here. I do not hap- 
pen to have [729] the original. 

Mr. Rosenberg: You have a photostatic copy of 
it, do you? 
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Aly. Kaapeke: JI doubt if I have it with me. 

Mr. Rosenberg: Will you furnish that to me this 
afternoon ? 

Mr. Kaapeke: I think so. 

Mr. Rosenberg: With the enclosure? 

My. Kaapeke: Yes. [729-a] 

Q. My. Barrows, I show you what purports to 
be a copy of a letter dated September 18, 1936, to 
Mr. Colton, and signed California Chemical Com- 
pany by yourself, attached to which is a form 
of agreement between Pacific Portland Cement 
Company and California Chemical Company. I ask 
you if you recall having written such a letter con- 
taining such an enclosure to Mx. Colton. 

A. Yes; that is a letter and I would judge 
that this 1s a copy of the first rough attempt to 
put the conditions in contractural form. When you 
have discussions, those things are submitted, dis- 
eussed and objections by one or the other, changes 
put in. 

Mr. Rosenberg: I ask that this be marked for 
identification at this time. I am not offering it 
in evidence, Your Honor. I would lke to com- 
pare it with the original that Mr. IKaapcke has of- 
fered to furnish. 

The Court: Admitted for the purpose of identi- 
fication. 

(The copy of letter dated September 18, 
1936, to Mr. Colton from Califorma Chemical 
Company was thereupon marked Defendant’s 
Exhibit H for identification.) 
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Q. (By My. Rosenberg): Between June 5, 1936, 
and September 18, 1936, had there been discussions 
between you and Mr. Colton with reference to the 
contract mentioned in your letter of June 5, 1936? 

A. I am not able to answer that with positive- 
ness. I have the feeling that when Mr. Colton 
received my letter he called me up [730] and had 
some changes to make that I can’t recall. 

Q. Can you state whether or not following Sep- 
tember 18, 1936, and between that date and January 
29, 1937, did you have any further discussion or 
negotiations with Mr. Colton regarding a contract 
between his company and yours? 

A. Very definitely. 

@. During the course of those conversations or 
discussions, was a contract discussed in the terms 
and provisions that would be considered in it? 

A. Yes. Most of the clauses were discussed in- 
cluding but not limited to, for instance, the ton- 
nage that was involved, the price involved, and we 
had wanted a cancelation clause which they objected 
to and finally I guess we acceded to it and the cost 
of production and future price. 

Q. Do you recall the substance of your discus- 
sions with Mr. Colton on the subject of the cost 
of production ? 

Mr. Bennett: When and where and who was 
present and what was said? 1 think he can answer 


“ves? oF “no” Mist 
The Witness: I can answer those things. 


Westvaco Chlorine Products Corp. 763 


(Testimony of Stanley H. Barrows.) 

Mr. Bennett: Wait. If you will just answer 
that question, you were asked whether you recall 
the substance, but before you relate the sub- 
1 

The Witness: Please repeat the question. 

Q. (By Mr. Rosenberg): Did you discuss with 
Mr. Colton this matter of cost of production of 
gypsum? [731] By ES 

Q. Can you recall when approximately ? 

A. On several occasions in the fall of 1936. 

@. Can you recall approximately when you had 
your last conversation with him on that subject ? 

A. My recollection, it is pretty hard to think 
back ten years, but my recollection would be in 
December, 1936, as near as I can recall. 

Q. Do you know where you had that conversa- 
tion ? 

A. That was in Mr. Colton’s office. 

Q. In San Francisco? 

A. In San Francisco. 

Q. Who was present, if anyone, beside you and 
Mr. Colton? 

A. My recollection is just the two of us. 

Mr. Bennett: Pardon me. Just a moment. L 
am sorry to interrupt. What was the date of this 
conversation ? 

My. Rosenberg: December, 1936. 

Mr. Bennett: Can you fix it any more definitely ? 

Q. (By Mr. Rosenberg): Can you fix it any 
more definitely than that? 
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A. I might by running over—no, I don’t think 
I could. I don’t think there is anything in our files 
that would show it. 

Q. Some time in the month of December, is that 
your best recollection ? A. Yes. [732] 

Q. Did you state anyone else was present; I 
believe you stated—— 

A. No, there were only the two of us. 

Q. What was the conversation between you and 
Mr. Colton on the subject of cost of production ? 

A. Well, that was a culmination of several pre- 
vious talks, also the matter of price. When Mr. 
Colton would not concede to a cancelation clause, 
I figured that we ought to be pretty careful about 
being tied up in a price that we couldn’t make out 
on a long-term contract. 

Mr. Bennett: I move to strike all the answer, all 
the witness’ answer on the ground it is not respon- 
sive and it 1s a self-serving declaration. 

The Court: Do I understand this was a con- 
versation you had at that time and place? 

The Witness: A number of conversations, yes; 
we argued over if we did not have a cancelation 
clause, why, we didn’t want to be stuck with a 
price that might embarrass us and cost us a lot of 
money in the future, so I wanted to be pretty care- 
ful about what the cost of production would be. 

The Court: Proceed. 

Mr. Bennett: That shows in his answer that 
it was not a conversation. He is relating what 
was in his mind. 


Sf 
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Q. (By Myr. Rosenberg): Did you tell that to 
Mr. Colton? 

Mr. Bennett: That is self-serving. [733] 

The Court: I asked him that myself, was this 
the conversation at that time and place? 

The Witness: I couldn’t recall the conversation 
ten years back and say what the words were, but 
I know that is the subject. 

Q. (By Mr. Rosenberg): But you are telling 
what you told Mr. Colton, are you? 

A. I am telling what we were discussing. 

Mr. Bennett: I don’t want to delay this, but 
I think the very nature of this shows the propri- 
ety of the objection. 

The Court: In the interest of time, I will sus- 
tain the objection. Reframe the question. 

Mr. Bennett: May the last 

The Court: It may go out. 

Q. (By Mr. Rosenberg): M1. Barrows, did you 
and Mr. Colton have any discussion or conversa- 
tion regarding the price provisions relating to the 
sale of gypsum by California Chemical Company 
to Pacific Portland Cement ? A. Yes. 

Mr. Bennett: When? 

Mr. Rosenberg: Well, you ask him, Mr. Ben- 
nett. You take it up. Maybe you can get—— 

Mr. Bennett: Oh, now, don’t be smart. 

Q. (By the Court): When did you have that 
conversation ? 

A. During the fall of 1936 on several occasions 
it was discussed. [734] 
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Q. During the month of December? 

A. It culminated in the month, but it started 
and went on through October, November and De- 
cember, because that was a matter we discussed 
thoroughly. 

Q. ‘Tell us as near as you have a recollection of 
what was said during that period of time in rela- 
tion to it. 

A. The discussions came down to conditions re- 
ferring to production, cost of production, items of 
production cost. During this discussion I said, 
‘Well, that is not sufficient, just the items.’ I 
said, ‘‘I wouldn’t be limited to those items, there 
are other items that go to make up cost of pro- 
duction,’” and we argued. I mentioned a number 
of items. He said, ‘‘We can’t put all these items 
in.’’ I said, “If we can’t do that, then make it 
the cost of production and we will let the account- 
ant decide what cost of production is.’’ That was 
the point of the conversation. 

Mr. Bennett: May I have that answer read ? 

(The answer was read by the Reporter.) 

Q. (By Mr. Rosenberg): You said to Mr. Col- 
ton you would not want to be limited to those par- 
ticular items. What items do you refer to? 

A. Well, I think we put in tentatively at the 
start—that. letter, I believe, of the 25th mentions 
a few items. 

Q. Do you reeall the items that you inentioned ? 

A. No, I couldn’t recollect that. [735] 

Q. Exhibit 5. 
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A. They were not sufficiently clear for a long- 
term uncaneellable contract. 

Q. What was Mi. Colton’s response to that? 

A. I can’t relate his response, but it wound up 
in him saying, ‘‘Well, we will just put in cost of 
production and let it go at that. Cost of produc- 
tion, I presume; I don’t know. 

Mr. Bennett: I move to strike out the volun- 
tary statement of which we have had so many, 
which means and so forth—— 

The Court: What he presumed may go out. 

The Witness: If I can amplify that. 

The Court: Just a moment. 

Q. (By Mr. Rosenberg): Was there anything 
else there discussed on this subject between you 
and Mr. Colton? 

A. I recall myself suggesting that it be termed 
cost of production as according to accounting stand- 
ard practice and I left a note of that before they 
completed the final contract to Mr. Williams ex- 
plaining it and that was not put in. Whether I 
gave him the note or not I don’t know, but that 
was definitely stated. 

Q. between the time that you wrote this letter 
of September 18, 1936, and January 29, 1937, were 
there any redrafts of the agreement in the interim? 

m Yes. [736] 

Q. Can you state approximately how many there 
were ? 

A. I would say two or possibly three. 

Q. What would occur when these redrafts would 
be prepared ? 
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A. Well, Mr. Colton would scratch, make notes 
on his copy and I would do the same with mine 
and we would have a meeting to iron out the items 
under discussion or approving the items under dis- 
cussion. 

@. Do you have any recollection of any further 
conversation with Mr. Colton on the subject of cost 
of production following December or is the last 
conversation ? 

A. I think that was the last one. We agreed at 
that meeting to put in cost of production. 

Mr. Bennett: Now, I move to strike out, ‘‘We 
agreed at that meeting to put in cost of produc- 
WOT. 

The Court: It may go out. 

Mr. Bennett: As involving a conclusion, con- 
jecture. 

The Court: It may go out. 

Q. (By Mr. Rosenberg): Will you state your 
best recollection of what was said in that re- 
spect ? 

A. I don’t know how to put it in more or less 
words. We discussed the thing and decided on the 
terminology, namely, we will have cost of produc- 
tion control that part of the clause that was in 
our discussion and you come to an agreement when 
you decide to put something in. 

The Court: When you put it in language you 
come to an [737] agreement, that 1s a conclusion. 
You can't spell anything out. Under the law they 
are entitled to as near as you can relate the con- 
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yersation had at that time and place, any of it or 
all of it or what you have a recollection of. 

A. Well, I cannot relate that specific conversa- 
tion ten years back. 

The Court: J am not asking you to. 

The Witness: JI mean, [ am answering, I could 
not tell the words that were used; it is Just im- 
possible. 

Q. (By Mr. Rosenberg): Can you give us the 
substance of what was said? 

A. 1 think I have already done that. 

Q. Let’s do it agam. Who suggested the lan- 
guage, cost of production, do you recall? 

A. No, I don’t. I think we both decided that 
would cover what we were driving at, the cost of 
production of gypsum. 

@. In the course of those conversations was it 
said by either you or Mz. Colton that is the lan- 
guage we will put in the contract ? ACs. 

Q. Did the other party acquiesce and say that 
would be all right? 

Mr. Bennett: This is all leading. 

My. Rosenberg: Well, you are making a Iighly 
technical objection. He is giving a conversation 
as to what was said [738] after discussing it back 
and forth, we actually agreed, ‘‘ Well, we will just 
put this provision in the contract.’’ Now Mr. Ben- 
nett wants him to tell the words that were used. 

Mr. Bennett: The witness has said two or three 
times that he can’t recall conversations ten years 
ago. 
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The Witness: Verbatim. 

Mr. Bennett: I submit the objection 1s not highly 
technical. I further submit this form of question 
by counsel is leading and suggestive and objec- 
tionable particularly in this case. 

The Court: Proceed: There is nothing before 
the Court. 

Mr. Rosenberg: That is all. 

My. Bennett: Are you through, counsel ? 

My. Rosenberg: Yes. 

Cross-Examination 
By Mr. Bennett: 

Q. When did you first have any connection with 
California Chemical Company, Mr. Barrows? 

A. I organized the company. 

OF in 12a" A. Right. 

Q. Prior to that time, had you had any inter- 
est or connection with a chemical manufacturing 
concern ? A. Not manufacturing, no. 

@. You had been in the chemical industry busi- 
ness? 

A. 1 had been in the magnesite business. [739] 

@. Magnesite business? 

A. Yes, mining and producing magnesite. 

Q. What concern was that? A. The uses? 

Q. No. What company was it? 

A. That was the Sierra Magnesite Company. 

@. And you were the organizer and president of 
Cahtornia Chemical Company ? ALBEE; 

@. You mentioned a plant at Chula Vista and 
one down at Newark. Did it have any other plant 
or operation ? 
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A. This is probably involved, but at the time 
that this California Chemical Company was in this 
contract it had taken over the Sierra Magnesite 
Company and also the National WKellastone Com- 
pany, a number of other companies, and after the 
contract consolidated them all in the Cahforma 
Chemical, and then we did have a number of other 
plants. 

@. You were the principal stockholder ? 

ee YS. 

Q. In this whole venture of companies? 

mee Yes. 

Om In 1937, shortly after this contlacr i™esuit 
here the contract of January 29, 1937, you disposed 
of all your interests or at least, title to all your in- 
terest to the Westvaco Corporation? [740] 

A. Yes, we consolidated. 

Q. You consolidated them. ‘There was a trans- 
fer, according to your understanding, of the phys- 
ical properties as well as any contractual obliga- 
tions undertaken by California Chemical Company 
to the consolidating corporation Westvaco ? 

A. Correct. 

Q. You still have an interest as a stockholder 
and executive in the defendant corporation, do you 
not, Mr. Barrows? A. In Westvaco? 

Q. Yes. A. Yes. 

Q. As a matter of fact, you are the largest 
stockholder in Westvaco, are you not ? 

A. I would rather not answer that. 

Mr. Bennett: Well, L think 
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The Witness: I don’t think that that is relevant. 

Mr. Bennett: I don’t want to embarrass you. 

The Witness: I have a substantial holding in 
Westvaco. 

The Court: I think that is sufficient for all 
purposes. 

Mr. Bennett: All right, Your Honor. 

The Court: The only reason it is admissible at 
all is any interest he may have in the result of 
this trial and if he mentions that he has a substan- 
tial interest, I think that is sufficient. 

Q. (By Mr. Bennett): Westvaco is a large na- 
tional concern [741] with many plants all over the 
United States, isn’t it? A. Yes. 

Q. The term Westvaco was taken from the 
words West Virginia Company ? 

me Vhat’s icin 

Q. Westvaco has m addition to its New York 
office, western operation headquarters, taken over 
this plant which it had formerly had down at 
Newark; that is correct, isn’t it? i Mice 

@. In 19381 you were actually producing, in 
addition to bromine, magnesium products at the 
plant down at Newark, were you not ? A. ING 

Q. When was the first time that any magne- 
sium products were produced at the Newark plant? 

A. After completion of the plant under discus- 
Sion, namely, what we termed the Sea Water plant. 

@. You were producing magnesium products 
during the early 1930’s, in 1931 at the Chula Vista 
plant? | 2, MES. 
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Q. Was that operation at the Chula Vista plant 
similar to the later operation at the Newark plant ? 

A. No, definitely not. 

Q. You did not manufacture magnesium from 
bittern ? 

A. Yes, but the processes were completely differ- 
ent from the way we produced magnesium down 
there, it was on a different [742] process than we 
produced it up here. 

Q. Who made the first contract with Pacific 
Portland or Mz. Colton—Withdraw the question. 

You sought and made a proposal to Pacifie Port- 
land Cement Company yourself, didn’t you, Ma. 
Barrows, initially ? 

A. Well, it was pretty informal. We were work- 
ing 

Q. I am trying to get at, they didn’t come to 
you and seek to buy gypsum, you approached them 
and proposed to sell gypsum to them. 

A. It was made in this light: We are going to 
build a plant in which we will produce magne- 
slum and gypsum; would you be interested in pur- 
chasing the gypsum produced? That is the way it 
came, and he said, ** Well, after we make our tests 
we will let you know.”’ 

Q. Lhe point is, you sought tu sell initiaily 
rather than faciiic sought to buy this? 

A. I would say that was correct. 

Q. You also approached the other companies 
around California and tried to sell them gypsum, 
too, didn’t you? 
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A. We approached them in the same way, in- 
quiring whether they would be interested. 

Q. What was to be the principal or primary 
product to be manufactured at this plant at New- 
ark, My. Barrows? A. You mean at Newark? 

Q. Yes. [743] 

A. We figured on the bromine that we were pro- 
ducing as one of the major—I don’t think they 
were considered primary, they were all considered 
a major product. That is the way we looked at it. 

@. Wasn’t it the purpose that you had in mind 
in building that Newark plant, that it was to be 
built principally for the purpose of producing 
magnesium oxide and its related products ? 

A. This last plant that we are referring to here, 
it was to produce magnesium and gypsum. 

Q. Wasn’t the principal and primary purpose of 
the plant to produce Magnesium oxide? 

A. Well, I don’t think I could answer it in that 
hight. In order to produce magnesium oxide prof- 
itably, we have got to produce other things with it. 
In other words, that was in contemplation for jus- 
tifying the investment. 

The Court: It is time for a recess. 

(Recess.) [744] 

Q. (By Mr. Bennett): Mr. Barrows, in the 
manufacture of magnesium oxide it is necessary in 
an operation involving the basic raw material bit- 
tern to remove the sulphate in the bitte water 
in order to make magnesium oxide, isn’t that a 
fact? 
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Mr. Rosenberg: To which I object on the ground 
it is hot proper cross-examination. It is beyond the 
scope of the direct examination. 

Mr. Bennett: Counsel on direct examination had 
the witness relate the very purposes for which these 
plants were built. I think this is proper cross- 
examination, bearing upon the very subject, as L 
understood it, that was the purpose of the direct 
examination. 

The Court: The objection is overruled. He may 
answer if he knows. 

A. Ido not think | am competent to answer the 
processes by which it can be made. It can be made 
by several processes from bittern. It can be made 
from sea water. How they get the sulphate out is 
a matter of the process adopted. 

Q. (By My. Bennett): You do know from your 
own experience in this chemical industry that to 
manufacture magnesium oxide out of bittern water 
it is necessary to take the sulphate out before you 
can produce the magnesium oxide, isn’t that true ¢ 

A. But there are more than one way to get them 
out. 

@. Yes. Let us assume there are more than one 
way, but to produce magnesium oxide you have to 
take the sulphate out, do you? [745] 

A. I presume. 

Q. Don’t you—— 

A. I couldn’t answer that, myself. Our chemical 
man can. 
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@. ‘They have explained that to you, and they ex- 
plained it to you long before this contract of Jan- 
uary 29, 1937, did they not, Mr. Barrows? 

My. Rosenberg: Same objection. The man has 
testified he is not a chemist, your Honor. My. Ben- 
nett wants to make a chemist out of hun. 

My. Bennett: He was president of the company 
who signed this contract, and I think I am at least 
able to test the question of his knowledge of what he 
was doing, Mr. Rosenberg, as proper cross-exami- 
nation. 

The Court: You may answer. 

The Witness: What was the question ? 

(Question read.) 

The Witness: I do not think that that would 
ever come up with me, as far as 1 can remember. 
In a chemical plant there are so many technical 
operations, they come in and say something to an 
executive, and explain this and that, and I would 
not be able to remember. 

Myx. Bennett: May IL have the deposition of M21. 
Stanley Barrows ? 

Q. Mr. Barrows, 1 direct your attention to page 
10 of the deposition of yours which was taken on 
October 25, 1947. 1 will direct [746] your atten- 
tion to page 9, beginning at lne 7, and continuing 
ohn page 10, from line 1 to and including lne 26. 

A. From 7, you say? 

Q. Yes, line 7 on page 9, the rest of page 9, 
and all of page 10. 

co All viehi ewer ecnnett, 
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Q. Directing your attention specifically to page 
10, line 14, I will ask you whether or not these 
questions were asked and the answers given you at 
the time vour deposition was taken on October 25, 
1947. 

Mr. Rosenberg: What is the purpose of this? Is 
this to impeach something ? 

Mr. Bennett: It is to show the witness at that 
time knew what this process was and was able to 
give the answers, Counsel. 

The Witness: I do not think so. 

Mr. Bennett: I think the court should deter- 
mine that. 

The Witness: The copy speaks for itself. 

The Court: He is entitled to a record. We will 
proceed under the rules. 

@. (By Mr. Bennett): *°Q. Now, in the man- 
ufacture of these two products from sea water, mag- 
nesium and bromine, there results this product in 
a rough state, as you mentioned, gypsum ? 

A SMES 

Q. And unless and until it is refined, that gyp- 
sum is [747] the by-product of the manufacture 
of bromine and magnesium ? 

A. J would think that was correct.”’ 

You gave that testimony at the time the depo- 
sition was given? 

Mi. Rosenberg: 1am going to object to that as 
being incompetent, irrelevant, and immaterial. It 
does not have the slightest relations to any of the 
testimony this witness has given, and this is merely 
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an effort by indirection to go into on cross-exami- 
nation matter that is beyond the scope of the direct 
examination. This witness has not said anything 
on the subject of whether or not gypsum is a by- 
product. How does that tend to refute his testi- 
mony ? 

My. Bennett: Your Honor, I think it all has a 
bearing on the very question we are dealing with 
here. Your Honor will recall that in the two and 
a half days that Ma. Flick was under cross-exaimi- 
nation a great deal of eftort by repeated questions 
was made as to the character of this product, in an 
attempt to show that it was not in fact a by-pyrod- 
uct. Now, the matter of contract, these preliminary 
negotiations, costs, and so forth, have a direct bear- 
ing upon this witness’ testimony which he gave 
on direct examination, and these questions are not 
only germane but they are preliminary to further 
examination that 1 wish to direct the witness’ at- 
tention to. You will recall that the witness said, 
‘Leave this to the accountants as to what the mean- 
ing of cost of production is.” 1 think I am [748] 
entitled to show on cross-examimation, as your 
Honor indicated should not be narrowed to a nai- 
row scope, what this witness was thinking about 
in the hght of what he alleged he was talking 
about prior to the time the contract was actually 
executed. 

The Court: 1 will overrule the objection. Pro- 
ceed. 
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Myr. Rosenberg: Then I understand this is asked 
for the purpose of impeachment, is that right, My. 
Bennett? 

Mr. Bennett: ‘This is tor the purpose of cross- 
examining the witness. 

My. Rosenberg: ‘There are different purposes of 
cross-examination: one, to elicit evidence, and an- 
other to impeach. | submit again, your Honor, this 
is an attempt by indirection to get into the record 
questions and answers of this witness which are be- 
yond the scope of the direct examination. If Mi. 
Bennett wants to ask the same questions now that 
he asked in the deposition, he is perfectly entitled 
to do so, and [ have my opportunity to object. If 
the court overrules the objection and the witness 
answers, and the answer is contrary to the answer 
he gave in the deposition, then it 1s perfectly proper 
to ask him whether he gave a contrary answer in 
the deposition, but to incorporate in a question, 
‘“Were you asked these questions and did you give 
these answers,’’ which have no relation to the direct 
testumony, L submit is improper cross-examination. 
Why doesn’t Mz. Bennett ask the witness [749] 
the same questions that he asked him in the depo- 
sition, give me an opportunity to object, and if 
your Honor overrules my objection, let the witness 
answer, and if it is not the saine as his answer in 
the deposition, that is the time to read from the 
deposition. 

Mr. Bennett: Your Honor, I think the witness’ 
testimony answers completely all that counsel has 


780 Pacific Portland Cement Co. vs. 


(‘Vestimony of Stanley H. Barrows.), 
said. before I referred to this deposition I asked 
this witness with reference to the manufacture of 
magnesium oxide, whether it was necessary to take 
sulphates out, and he said he did not say anything 
about it. 

The Court: No, he said he assumed they did. 
The record will so show. 

My. Bennett: Perhaps | should stand corrected 
on that poimt, but an indication the witness did not 


show 

The Court: However, in the interest of time L 

will allow him to answer. Read the question. 
(‘The last question was read by the reporter.) 

The Court: You may answer. 

The Witness: I gave that testimony. However, 
this process that we develop, intending to develop 
the gypsum, that is not the only way you can get 
sulphates out. We did that to make an income 
from gypsum. That was the purpose of developing 
that process. 

Mr. Bennett: Your Honor, | move to strike that 
answer [750] of the witness as being volunteer. 

The Court: He can explain his answer. Let the 
question and answer stand. 

Q. (By Mr. Bennett): In the manufacture of 
magnesium oxide in accordance with the plan of 
operation at the contemplated plant at Newark, to 
produce that magnesium oxide sometime along the 
process it would be necessary to remove from the 
product being processed calcium sulphate that was 
precipitated in the tanks, would it not, Mr. Bar- 
rows ? 
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A. Yes, I would think so. J would rather have 
these questions asked of a chemist, but we do take 
it out. In facet, we made it in order to take it out. 

Q. However, m the manufacture of magnesium 
oxide it 1s necessary to remove in this process of 
manufacture calcium sulphate, is that not so? 

A. The process was we adopted. 

@. If there was no market for this calcium 
sulphate it would be simply a waste product or a 
by-product in the course of manufacture, is that not 
so? 

A. If there were no market for it, that is cor- 
rect. 

Q. Prior to the building of this plant at New- 
ark, you had been producing, in addition to bro- 
mine, magnesium products, had you not? 

Hw, Yes, but not at Newark. 

Q. Not at Newark? [751] 

A. Not at Newark commercially. 

Q. Did you know a Dr. Max Y. Seaton? 

A. Yes. 

Q. In 1931 what, if any, connection did Dr. 
Max Y. Seaton have with your California Chem- 
ical Corporation ? 

A. Was that a question? I did not get that. 

(Question read.) 

A. (Continuing): He was vice president and 
technical director. 

Q. I show you Plaintiff's Exhibit 3, which is 
a photostat taken from this publication of ‘‘Chem- 
ical and Metallurgical Engineering,’ of Novem- 
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ber, 1931. You have seen this publication and 
article entitled, ‘“‘Bromine and Magnesium Com- 
pounds, Drawn From Western Bays and Hills,’” by 
Max Y. Seaton, California Chemical Corporation, 
Newark, California, have you not? 

A. Yes, I have seen it many years ago. 

Q. I direct your attention to the notation that 
appears on the right-hand portion of the sheet that 
follows: 

‘‘Left: Flow sheet of magnesia products recov- 
ery as practiced by the California Chemical Cor- 
poration.’’ Then the title, *‘ Below: This hme plant 
at the Newark works yields an oyster-shell lime of 
exceptional qualities.”’ 

And below that: 

‘“Center: General view of bromine and magnesia 
products plants at Newark, California.” 

A. Yes. [752] 

Q. Does that refresh your recollection at all as 
to whether you were producing magnesium prod- 
ucts ? 

A. Sure. That does not refer—that is the pilot 
plant. 

Q. But at the pilot plant you were manutfactur- 
ing both bromine and magnesia products ? 

A. No, the bromine plant was a plant by itself. 
It does not show in this picture. T 
products were being produced on a_ pilot plant 
basis and not shipped commercially, for those tests 
to which I have previously referred. 

Q. Which is the magnesia plant picture? 


he magnesia 
oS 
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A. This is the magnesia pilot plant. 

Q. The picture on the right? 

A. That is right—no, that is the lime plant. The 
magnesia plant does not show here, but there was 
a small plant of that order in which we produced 
magnesia. 

@. Dr. Seaton’s article states, ‘‘Center: 
ferring to this center picture here— ‘General view 
of bromine and magnesia products plant at New- 
ark, California.’* Look at the center picture and 
perhaps you can see the magnesia plant there. 

A. I do not recognize the magnesia plant. I do 
not think it shows here. It may give it that term, 
but I can tell vou what that magnesia products 
plant was. It was for making this pilot plant—it 
was not used commercially. We shipped nothing 
commercially until this new plant was built. I 
am sure plenty of evidence can he produced to 
confirm that. [753] 

Mr. Bennett: I move to strike out the witness’ 
voluntary statement that he feels plenty of evidence 
can be obtained. 

The Court: If it is not a fact, let us find that 
out. 

Mr. Bennett: Yes, I am trying to do that. 

Q. (By the Court): There was not any pro- 
duced commercially ? A. Definitely no. 

The Court: That is his definite statement. 

The Witness: That is right. None, whatever. 

Q. (By Mr. Bennett): Which is the bromine 
plant? A. That is the bromine there. 


Te 
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@. You mean on the left center picture is the 
bromine ? 

A. And this could be another picture of it. I 
can't quite place that. 

Q. Can you tell me what the right center pic- 
ture is? A. Is that the right center? 

Q. Yes. 

A. Let me get on another pair of glasses. These 
are a little bit weak. 

Q. (By the Court): Is this one any better? I 
have another copy here. 

A. That may be the pilot plant. 

Q. (By Mr. Bennett): For the magnesia? 

A. For the magnesia, yes. It probably is. | know 
that building there (indicating). We had a very 
small kiln, and if that is the head gates for get- 
ting our lime, and so forth, in [754] there, then it 1s. 
That is the magnesia products plant, capable of pro- 
ducing only a few hundred pounds a day. 

Q. I am directing your attention to this state- 
ment in Dr. Seaton’s article, which appears on page 
640 of the magazine: 

‘*Exit hquor from the bromine recovery towers 
has essentially the same composition as the raw 
bittern with the exception that its small bromine 
content has been replaced with chlorine. Some 3 
per cent dilution by condensed steam also has 
occurred. Both Newark and Chula Vista plants 
process this liquor for magnesium chloride recov- 
ery. This step involves the concentration of the 
bittern in multiple-effect, salt-type vacuum evapo- 
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rators. Sodium chloride separate hot, while cool- 
ing of the evaporated liquor (Gn batch coolers at 
Chula Vista; continuous coolers at Newark) gives 
an essentially pure, saturated solution of magne- 
sium chloride, which is separated from magnesium 
sulphate, potash, and residual sodium salts by set- 
tling and centrifuging. The magnesium chloride so- 
lution is further evaporated in open pans until it 
has the composition——’’ 

A. You see, there is a process of getting the sul- 
phates out without making gypsum. 

Q. Continuing my quotation: *“‘“—MgClk: 6H: 
OT, and this hot liquid is chilled to give solid, flake 
or powdered commercial magnesium chloride.’’ 

Ay. Tenia eye: 

Q. What was done with the magnesium prod- 
ucts that were produced at the Newark plant from 
1931 on, Mr. Barrows? 

A. They were all used for various test purposes. 
We were doing a lot of work making special re- 
fractory brick in the East, and we made special 
types of magnesia and set out the batches for them 
LOntiry out. 

1 can say your impression is incorrect. There 
was no magnesium products made at Newark com- 
mercially before this Major Sea Water Plant. 

Q. JI am not deriving impressions as evidence. 

A. I just wanted to get it clear. 

Q. Iam reading from what Dr. Seaton has said: 
I direct your attention again to this following state- 
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ment on page 640 under the title of ‘‘Other Salts 
Now Recovered.’’ 

‘The present magnesium chloride market which 
can logically be served from a Pacific Coast plant 
will absorb but a fraction of the total magnesium 
values present in the bittern now being received, 
which quantity is regularly increasing as salt con- 
sumption of the West Coast steadily grows. <Ac- 
cordingly, after extensive laboratory investigation 
and some two years’ pilot operation, a small plant 
for recovery of these values in other forms is now 
in production and a large plant is being engineered. 
Basically, the method employed is that of conver- 
sion [756] of soluble magnesium values to magne- 
sium hydrate through reaction with lime, and fur- 
ther processing of this magnesium hydrate. The 
scheme can claim no novelty in conception, as it has 
been repeatedly suggested for the treatment of 
Stassfurt residues and for Michigan and Ohio River 
brines.”’ 

At that time, back in 1931, you were contemplat- 
ing and had done engineering work for the build- 
ing of this larger plant, had you not, Mr. Barrows ? 

A. Seaton says so. I think it was very prelimi- 
nary work, though. 

Q. Do you dispute what Dr. Seaton said, that 
‘‘a large plant is being engineered’’? 

A. Yes, I would dispute that. 

Q. In other words, that statement by him was 
untrue ? 

A. 1 think that was for publication, that they 
were working in a general way. 
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Q. In other words, you contend that in that 
statement Dr. Seaton was misrepresenting the 
facts? 

A. He was painting a rosy picture, I guess. 

@. He was your chief executive down there at 
the time, was he? 

A. Yes, at Newark, but not for the company. 

@. Did you ever tell him that he had made mis- 
statements in this article? 

A. I don’t think so. I don’t know that I ever 
picked up that reference. Our men may have been 
doing some engineering in a very preliminary way. 

Q. Now, I also call your attention to this further 
statement by Dr. Seaton on page 640 of the article, 
Plaintiff’s Exhibit 3: ‘‘The byproduct gypsum from 
the process through operation of favorable location 
factors, is marketable at a profit instead of being 
a valueless waste.”’ 

Do you agree with that statement by Dr. Seaton? 

A. Well, I think that needs amplification. It 
is a valueless waste as it comes out but you have 
to put in a lot of equipment and put im processes 
to manufacture it into useful gypsum. 

Q. You have to dry it and grind it? 

A. You have to treat it with acid, you have to 
Wash it, you have to dry it, you have to grind it, a 
number of factors that make it useful for commer- 
cial gypsum. 

Q. In any event, in 1931 and in 1937 and 1938 
after this new plant was in operation in the manu- 
facture of the magnesium products, there was of 
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necessity a removal of calcium sulphate necessary 
to the manufacture of the magnesium products; 
isn t that correct? 

A. Yes, because we chose that process. 

Q. ‘That was the same process that was being 
followed back in [758] 1931 when Dr. Seaton wrote 
this article? 

A. That was the pilot plant that led up to this 
process. 

Q. So in 1931, six years before this contract was 
entered into, the same thing occurred down at the 
pilot plant that later occurred with this plant in the 
process of manufacturing magnesium oxide, you had 
this calcium sulphate which, unless it was further 
processed, was simply a waste. 

A. hat’s nght, nothing, but we did process it 
and use it for test purposes. 

Q. Back in 1931 when the article was written, 
what was the favorable location factor that nade 
these waste products marketable ? 

The Witness: Is that of any value to the thing 
we are trying to get at here? 

Mr. Bennett: I think the Court will decide and 
determine that. 

The Witness: Well, those—— 

Mr. Rosenberg: Ll submit, My. Bennett, it is im- 
proper to cross-examine this witness on what some- 
body else wrote 16 years ago. 

The Court: As I said, that goes to the weight 
of the testimony. I may indicate that for the pur- 
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pose of the record at this time so that nobody is 
misled on the subject. 

The Witness: Shall I answer? 

The Court: Read the question. [759] 

(Question read.) 

The Witness: Shall I answer? 

The Court: Yes. 

A. ‘To the best of my knowledge, having selected 
this plant which is going to use lime for eliminat- 
ing the sulphates, we were located on San Fran- 
cisco Bay, close to very large deposits of pure lime 
which could be purchased at a low cost; we built 
a canal to bring it up to the plant so it would be 
moved at a very low cost, and the bitterns also con- 
centrated at the same point at a low cost through 
pipe lines from the salt plant, the market for gyp- 
sum was immediately favorable because the freight 
rate to move gypsum from Newark to the Redwood 
City plant was 50 cents a ton whereas in the rest 
of the gypsum coming into this territory, carried 
$3.50 or $4.00 a ton freight without the cost of the 
gypsum. It made a combination of favorable fac- 
tors, that is what made us decide to produce gyp- 
sum. 

Q. (By Mr. Bennett): In other words, the loca- 
tion of the plant made it possible to market this 
gypsum ? A. Yes. 

Q. Ata profit instead of being a valueless waste ? 

A. Certainly. 

Q. The only cement plant at Redwood City is 
the plant of the plaintiff Pacific Portland Cement 
Company, isn’t it? A. Correct. [760] 


790 Pacific Portland Cement Co. vs. 


(Testimony of Stanley H. Barrows.) 

Q. Do you know how much relative tonnage of 
magnesium oxide is produced in relation to the 
amount of this byproduct gypsum? 

A. I wouldn’t ike to have my figures go into 
the record because I am not sure enough of them, 
but if I might approximate, I would think per- 
haps 40 to 50 thousand tons of gypsum would be 
produced and probably a like quantity of magne- 
sium. 

@. What is the value of magnesiwun oxide per 
ton, Mr. Barrows ? 

Mr. Rosenberg: If the Court please 

Mr. Bennett: I will withdraw the question. 

®. In 1937, January 29, 1937, as well as dur- 
ing the year 1936, what was the value or market 


price of magnesium oxide ? 

Mr. Rosenberg: I object. This is obviously not 
cross-examination. 

Mr. Bennett: It is preliminary to show this 
plant down there was built primarily for the pur- 
pose of magnesium oxide. They built the plant and 
it produced what was simply a byproduct, as the 
contract states. It all has a bearing upon the dis- 
cussion, or the testimony that this witness gave 
on direct examination. It is preliminary and I am 
coming specifically to these conversations that the 
witness had with Mr. Colton. 

Mr. Rosenberg: I submit, if the Court please, 
I put this witness on the stand to testify to certain 
subjects and J think his cross-examination should 
be confined to that. I have only one thing in mind, 
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frankly, I know Mr. Barrows has not [761] been 
in good health and he is supposed to go home in 
the afternoon and rest. J was hoping his cross- 
examination should be completed by the time we 
adjourn at noon. 

The Court: There is no reason why we cannot 
conclude with the witness. I will sustain the ob- 
jection. With that thought in mind let us proceed. 

Q. (By Mr. Bennett): When you wrote this 
letter of June 5, 1936, to Mr. Colton, you proposed 
that you sell the gypsum delivered, loaded on cars 
for $2.60 a ton, didn’t you? 

A. I think the record will show what it was. 
Whatever 

Q. The letter said that. 

A. Whatever is there is what we agreed to. 

Q. You said here in this letter, paragraph 5: 

‘““We would offer to sell you all of the gypsum 
produced by said plant except 3,000 tons for which 
we reserve the privilege of marketing for chem- 
ical uses. This would leave an estimated 15,000 
tons per year of gypsum which we would offer you 
at $2.60 per ton, loaded on cars at our plant at 
Newark.”’ 

A. Yes, but I think we later discussed that 

Mr. Rosenberg: Just a minute. There is no 
question. What are you asking him? 

Mr. Bennett: Preliminarily I am asking if that 
was the price. 

A. That was in the preliminary— I think that 
was changed in the final draft, if I recall. [762] 
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@. Yes, that was the first quoted price. 

A. That is my recollection. 

Q. Then you stated here in paragraph 11 of this 
letter: 

‘*Contract would contain certain price protection 
clauses to guard against increases in labor, fuel 
and supplies.’’ 

At that time, Mr. Barrows, all you were con- 
cerned with was that in this 30-year contract which 
later became a 20-year contract, that you would be 
protected against increases only in labor, fuel and 
supplies ? 

A. Yes, but that contemplated we would have a 
cancelation mght so if it ever got out of hand, we 
would cancel; that is why we got into this cost dis- 
cussion later, for better protection. 

Q. But at that time the thing you were think- 
ing about in so far as a price protection clause, 
was increases in labor, fuel and supplies involved 
in the manufacture of this gypsum? 

A. With the protection of cancelation. 

Q. Let us leave aside the cancelation. 

The Court: You can’t very well. 

The Witness: You can’t. 

The Court: If counsel wants to have him 
say 

Mi. Bennett: He is stating it but I am asking 
him about the particular costs. Remember, Your 
Honor, during the direct examination of this wit- 


ness he was permitted to discuss at great length 
the various costs that he had discussed with Myr. 
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Colton. [763] I think I am entitled, or should be 
entitled, according to my understanding, to discuss 
the changes, if any. 

The Court: I have indicated previously I have 
allowed the widest latitude and I purpose to do it 
again. Here is a witness called, he was an execu- 
tive, he acted in this contract; it follows that within 
reasonable hmits cross-examination should be con- 
fined to his direct examination. We have gone 
into this article and a number of other matters 
that had no relation to his testimony. However, 
in the interest of time you can ask him. 

Mr. Bennett: Maybe I have been very remiss 
in not having properly explained to Your Honor 
the exact purpose I had. I certainly would not 
have gone into it unless there was some purpose 
in doing it. [ think Your Honor will at least 
eredit me with that amount of intelligence, but 
maybe I did not make myself clear to Your Honor. 
The examination of the witness on cross-examina- 
tion—— 

The Court: I would like to make it clear to 
you and counsel on the other side, we have con- 
sumed twice as much time as you asked for in this 
case. I have allowed the widest latitude so that 
nobody would be offended because he did not have 
an opportunity to be heard. I think I tried to in- 
dicate that before. I repeat it again. With that 
thought in mind, proceed. 

Q. (By Myx. Bennett): Aside from this can- 
celation feature which [764] you say you had in 
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mind, the only cost, the particular items of cost 
that you were concerned with at that time were 
the items of labor, fuel and supphes; is that cor- 
TeCLe 

Mr. Rosenberg: At the time when he wrote the 
letter ? 

Mr. Bennett: Yes. 

Mx. Rosenberg: I will so stipulate. 

Mr. Bennett: All right. 

Mi. Rosenberg: The letter is the best evidence. 

My. Bennett: J am cross-examining. Remember 
counsel’s c1ross-examination of Mr. Flick, it took 
two long days over a wide field of subject matter. 

The Court: Well, you consumed most of that 
time yourself. 

Mr. Bennett: I have not consumed two days 
yet. | have just had this witness. 

Mr. Rosenberg: You had him on direct for four 
days. 

The Court: You can’t compare this witness with 
other witnesses. However, | don’t want to discuss 
these matters. Proceed. He so stipulated. Pro- 
ceed. 

Q. (By Mr. Bennett): On September 18, when 
you sent this draft of agreement to Mr. Colton, 
you were still concerned only with price advances 
in labor, transportation, fuel or supplies, weren’t 
you? 

A. If that contains a cancelation clause that 
was the protection there against incomplete Llist- 
ing of the items of increased cost. [765] 
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Q. Will you please point out to me where the 
cancelation is as proposed by you in this Septem- 
ber 18 agreement ? 

Mr. Rosenberg: Let me do that. I think I can 
do that quicker than the witness, if you do not 
object. 

Paragraph 12: ‘‘It is further understood and 
agreed that California shall have the right to cancel 
this agreement at any time upon giving written 
notice to Pacific of its intention so to do, by deliv- 
ering such written notice to said Pacific at least 
one year prior to the date of cancelation.”’ 

Q. (By Mr. Bennett): JI address your attention 
to paragraph 6, My. Barrows. 

Mr. Rosenberg: ‘That is not in evidence. 

Mr. Bennett: Well, it is marked for identifica- 
tion. Do you want to put it in evidence? 

Mr. Rosenberg: No. I want to see the original. 

Mr. Bennett: Well, I have no objection to it 
going in evidence. 

Mr. Rosenberg: No. 1 prefer to have it go in 
evidence in correct form. 

Mr. Bennett: All right. 

Q. This draft that you proposed and submit- 
ted to Mr. Colton stating, ‘‘The prices hereinabove 
stipulated to be paid by Pacific for gypsum, quick 
hme and hydrated lime, are based upon the average 
direct cost to California to produce the materials 
covered by this agreement during the first year’s 
operation [766] of the contemplated new plant pro- 
posed to be erected at Canal Head, Newark, Cali- 
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fornia, and it is therefore understood and agreed 
in the event of price advances and labor, transpor- 
tation, fuel or supplies resulting in an increase of 
5 per cent or more in cost above the first year’s 
average direct cost hereinabove referred to, f.o.b. 
car shipping point, then and in that event Cali- 
fornia shall have the right to increase the price 
to Pacific to the extent of the increase of the said 
average direct production cost for hme or gypsum.’’ 

Now, did you write that language or was that 
language written by your attorney ? 

A. That was written by my attorney. I did not 
follow you very well, it was pretty involved. 

Q. Well, you read this paragraph 6 when your 
deposition was taken last October, didn’t you? 

A. I don’t remember. I mean, J am not trying 
to evade, but I just don’t—— 

Q. So this language was the language used by 
your attorney ? 

A. In the first rough dratft, yes. 

Q. You state here that, ‘‘The prices hereinabove 
stipulated to be paid by Pacific for gypsum,”’ which 
was—— A. $2.60. 

Q. $2.80 per ton was based upon the average 
direct cost to California to produce the matenial 
covered by this agreement. What did you mean 

Mr. Rosenberg: Read it. Don’t stop in the mid- 
dle of the sentence. “ average direct cost to 
California to produce the materials covered by this 
agreement during the first year’s operation of the 
contemplated new plant proposed to be erected’’—— 
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Mr. Bennett: J have read it once. I will read it 
again if you want. 

Mr. Rosenberg: I don’t care as long as the wit- 
ness knows what is in there. 

The Witness: Well, why put in so much time 
on this when this was not the contract. The contract 
represents the discussions between Colton and my- 
self, what we arrived at. 

Q. (By Mr. Bennett): Now, I would like to 
know how you determined this average direct cost 
to produce the material in order to determine this 
contract price of $2.80. 

A. Don’t ask me. I suppose our accountants 
would determine it. You mean that $2.80? 

Q. Yes. 

A. I would think our man Seaton had figured 
the gypsum could be produced for that and that in- 
cluded some reasonable profit. That is a short-cut. 

Q. When you submitted this draft to Mr. Colton, 
it was your understanding—by the way, ‘‘price 
hereinabove stipulated * * * are based upon the 
average direct cost to California to produce’’ gyp- 
sum ? 

A. Yes, because we couldn’t get—if the prices 
got out of hand, [768] got out of line, we would 
cancel the contract. That is what I understood. 

@. The point is now, the direct cost as you un- 
derstood it and you referred to in this paragraph 6. 

A. I am not an accountant. My understanding 
of direct costs would be labor, fuel and supplies 
and supplies are pretty broad. 
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@. Would you say, though, generally it took the 
costs that were necessary A. Yes. 

Q. to the process by drying, grinding or any 
other thing that was necessary to the calcium sul- 
phate after its separation from the main raw ma- 


terial? 

A. I would rather not get involved in a tech- 
nical discussion. 

Q. You submitted this draft to Mr. Colton; I 
want to get what your understanding was of direct 
costs. 

A. Direct costs were for labor, fuel and sup- 
phes. 

Q. It was upon that basis of your direct costs 
that this contract, proposed contract price of $2.80 
a ton was based; is that it? 

A. Right. The direct costs at that time. 

Q. You offered to sell the gypsum at that price. 
That was your proposal of the price, $2.80, subject 
to all these other conditions ? A. Yes. 

Q. You said, Mr. Barrows, that during the con- 
versation with [769] Mz. Colton later on, that there 
was some discussion about what costs should go in 
and what costs should not be considered. 

‘The Court: Is there any hope of getting through 
with this witness this morning? 

Mr. Bennett: I think it will take perhaps five 
or ten minutes at the most, but I hate in a matter 
of this importance to forego—I do not feel I am 
doing justice to my client. 
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The Court: I don’t think you need to apologize 
to anyone for your presentation of this case, much 
less the Court. 


(Discussion off the record as to the next ap- 
pearance of this witness and a recess taken 
until 2:00 o’clock this afternoon.) [770] 


Tuesday, December 23, 1947, 2:00 o’Clock P.M. 


FRED MELHASE 
called as a witness on behalf of the defendants, be- 
ing first duly sworn, testified as follows: 
Direct Examination 
By Mr. Rosenberg: 
Where do you live, Mr. Melhase? 
Newark, California. 
What is your profession ? 
A chemist. 
By whom are you employed ? 
The Westvaco Chlorine Products Corpora- 


a 


How long have you been in the employ of 
that corporation ? 

A. Since 1933. At that time it was known as the 
California Chemical Company. 

Q. Have you been continuously in the employ of 
the California Chemical Company and its successor 
Westvaco Chlorine Products Company ever since 
1933 ? A. That is correct. 

Q. Will you just give us a brief statement of 
your education and experience as a chemist? 
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A. I graduated from the University of Cali- 
fornia in 1932 with a B.S. degree in chemistry. IL 
went to work for Westvaco in 1933. 1 believe it 
was in September of 1933. 1 have been employed 
there ever since. [771] 

Q. In what capacity were you originally em- 
ployed? What were your duties? 

A. I originally went to work for the California 
Chemical Company as an operator in a pilot plant 
which was being built at that time. Actually I 
worked as a laborer in the plant, the pilot plant, 
while it was being built. 

Q. Then after the plant was built, what were 
your duties? 

A. I was an operator in the plant for about a 
year. 

Q. What do you mean by an operator, Mr. Mel- 
hase ? 

A. Well, one who controls the operation of the 
process—in other words, turns the valves and so 
on in a chemical plant. 

Q. Will you explain what that pilot plant that 
you speak of was? What processes were taking 
place in that plant? 

A. That was a plant that was built primarily 
to investigate the technical phases of a process for 
producing gypsum and magnesia and also to deter- 
mine the economic value of those products. 

@. How long did you continue as an operator in 
the pilot plant? 

A. About a year, I believe. 
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Q. Then what duties did you take up? 

A. At that time I went into the research depart- 
ment as a research chemist. 

Q. How long did you continue in that employ- 
ment ? 

A. From about 1934 to 1943, as I recall. 

Q. What were your functions and duties in the 
research laboratory? [772] 

A. My functions were to work, help work out 
the technical phases of the pilot plant operation. 

Q. And then after the new plant was constructed 
in 1937, did you perform the same services in rela- 
tion to the operation of the new plant? 

A. Largely so. 

Q. And then you say you continued in the re- 
search laboratory until 1943, did you say? 

A. I believe so, yes. 

Q. What has your position with the company 
been and your duties since that date? 

A. Since that date I have been in charge of 
the process control department and the control 
laboratory. 

Q. Will you explain what the functions of the 
process control department and the process control 
laboratory are? 

A. The function of the control laboratory is 
to analyze raw materials, intermediate and finished 
products, so that proper judgment can be exer- 
cised in controlling the operation of the plant 
and also the quality of the finished products. 
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Q. Does that cover generally the scope of the 
process control department ? 

A. The process control department observes the 
operation of the plant on a day-to-day basis in 
order to improve the efficiency, improve or at least 
keep up the quality of our finished products, and 
if possible, to lower costs of production. [773] 

Q. Let me ask you, is the gypsum that 1s pro- 
duced at the Newark plant tested and analyzed in 
the laboratory ? ii is. 

Q. Which laboratory is that? 

A. The control laboratory. 

Q. Will you explain in a general way, Mr. Mel- 
hase, the processes at the Newark plant of the 
Westvaco Chlorine Products Corporation, start- 
ing with the time that the raw bittern comes into 
the plant and follow it in its course throughout the 
plant, and in connection there with also, will you 
advise us as to what this bittern is in fact, what 
is the chemical composition of it, and then trace its 
course through the plant in a general way? 

A. ‘Tins bittermpas we call it, is a product tim 
Was originally a waste, I believe, from a salt com- 
pany around Newark. It is composed largely of 
magnesiim sulphate, magnesium chloride, sodium 
chloride, potassium chloride, bromine and prac- 
tically all the minor elements that are present m 
sea water. 

As we receive the bittern from the Leslie Salt 
Company, it is stored in large earthen storage 
ponds, which hold about a year’s supply of bittern. 
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From these storage ponds it is transferred as 
needed into three small concrete feed ponds. As it 
is introduced into those feed ponds, it is acidified 
with sulphuric acid. From the feed ponds the bit- 
tern is pumped to the bromine plant and is there 
stripped of its bromine content by chlorine and 
steam. As the bittern leaves the bromine plant, 
it [774] contains more acid than the original feed 
bittern, and therefore must be neutralized partially 
with lime before it can be used further. 

After leaving the bromine plant, it is pumped to 
the gypsum plant or the gypsum department, and 
in case the bromine towers are not operating the 
bittern 1s pumped directly from these concrete feed 
ponds to the gypsum department. At the gypsum 
department it is mixed with what we call calcium 
chloride bittern, which precipitates the sulphates 
as gypsum and produces what we call the mag- 
nesium chloride bittern. After this magnesium 
ehlo1vide—— 

Mr. Bennett: May I interrupt for a moment? I 
hate to delay things but I did not quite have this 
last answer clear and it would aid me. 

The Court: Read the answer. 

(Record read.) 

The Witness: After the magnesium chloride is 
separated from the gypsum in large settler tanks, 
a portion of it is wasted and the remainder is trans- 
ferred to the magnesia department, where it is 
treated with lime, which precipitates the magnesium 
hydroxide and forms what we call a caleium ehlor- 
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ide bittern. All of this calcium chloride bittern, or 
as much as we can recover, is returned to the evp- 
sum department and it is used there to precipitate 
more sulphates, more gypsum from the incoming 
debrominated bittern or acidified raw bittern. [775] 

Q. What is the chemical symbol for gypsum? 

A. CaS0O.2H:20. 

Q. There has been some mention here in the 
testimony of magnesium oxide. Will vou explain 
what that is and where that comes out, if at all, in 
the plant at Newark? 

A. Magnesium Oxide—the chemical term for 
it is MgO—and it is produced from the magnesium 
hydroxide, which is precipitated with lime and 
there after purified. 

Q. What are the products or what is the prod- 
uct that comes out of the magnesium plant? What 
do vou call that? A. Magnesia. 

Q. Getting back to this magnesium chloride, I 
believe you stated that after the gypsum has been 
taken out in the gypsum department, you have 
what you call the magnesium chloride bittern. 

A. What is correct: 

Q. And that in turn goes to the magnesia de- 
partment? 

A. Not all of it. Part of it is wasted. 

Q. But the part that goes to the magnesia de- 
partment, is that the material from which the mag- 
nesia 1s extracted ? A. That is right. 

Q. You say that a part of it is wasted. Will 
you explain what you mean by that? 
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A. I merely mean that we discard roughly half, 
a little less than half of that magnesium chloride, 
that is produced when the [776] gypsum is pre- 
cipitated. That probably goes back into the Bay. 
We just dump it out. 

Q. What is the reason for that? 

A. We do not need all the magnesium chloride 
bittern. 

Q. Do you extract from the bittern the maxi- 
mum quantity of gypsum that may be produced 
therefrom ? A. Yes, we do. 

Q. Do you extract or recover from the bittern 
the maximum amount of magnesium that mav be 
recovered therefrom ? A. No. 

@. Is the amount of gypsum that you recover 
dependent upon the amount of magnesium that you 
produce ? A. Not completely so, no. 

Q. Will you explain what you mean by that? 

A. Could I have that question again? 

(Question read.) 

A. Well, to produce some of this magnesium, it 
is necessary to remove the sulphates from the bit- 
tern, but in our operation we not only remove that 
portion of the sulphates but also the sulphates from 
all the bittern that enters the plant. 

Q. (Mr. Rosenberg): And then that leaves you, 
does it, with the magnesia chloride bittern? 

A. That is right. 

Q. And I believe you stated that you do not 
utilize all of the magnesia chloride bittern that re- 
sults from the gypsum [777] operation because you 
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have no need to recover that quantity of magnesium, 
is that mght? A. That is correct. 

Q. What did you say is done with it? 

A. Part of it is wasted. 

Q. What is that? 

The Court: Half of it is utilized and the other 
half goes into the Bay. 

Q. (Mz. Rosenberg): Does the Westvaco Chlor- 
ine Products Company operate a plant at Chula 
Vista, California ? A. It does. 

Q. What is the nature of that operation there? 

Mr. Bennett: Now, wait a minute. What is the 
purpose of that, counsel? 

Mr. Rosenberg: This is preliminary. 

Mr. Bennett: I know when I said the same 
thing 

Mr. Rosenberg: All right. I will state the pur- 
pose. I want to show that although in your dis- 
course you have taken the position that this is 
something that is produced off the primary prod- 
uct, I want to show that at Chula Vista, California, 
we operate a chemical plant where magnesia chlor- 
ide is the end product and there is no further 
processing from that point on; so that it is not true, 
as Mr. Bennett said, that this is something that is 
produced for the primary product and incidental to 
the recovery of magnesium oxide. At Chula Vista, 
California, [778] we operate a plant for the express 
purpose of producing magnesium chloride and we 
do not follow through and make magnesium out 
of it. 
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Mr. Bennett: Your Honor, I think that explana- 
tion shows the utter irrelevancy of his testimony. 

The Court: For that limited purpose I will 
allow it. Proceed. 

Q. (Mr. Rosenberg): Does Westvaco operate 
a chemical plant at Chula Vista, California ? 

A. Yes. 

Q. Will you explain what process is there? 

A. The process there is to recover magnesium 
chloride from the bitterns that are produced at 
Chula Vista. 

Q. Is that the end of the process at Chula 
Vista ? i ween alice 

Q. So I understand you do not further process 
the magnesiuin chloride and recover magnesium 
from it? 

A. No, it is sold there as liquid magnesium 
chloride or as flake magnesium chloride. 

Q. Do you produce any gypsum in the course 
of your operation at the Chula Vista plant? 

A. We do not. 

Q. Do you get the sulphate out of the bittern? 

A. We take the sulphate out as magnesium sul- 
phate during the evaporation of the bittern. [779] 

Q. And that removes the sulphate from the bit- 
tern, does it? A. It does. 

Q. Will you explain what the purpose is of add- 
ing sulphuric acid to the bittern? 

A. When the bromine towers are operating, the 
purpose of the sulphuric acid is to increase the 
chlorine efficiency in the bromine plant to inhibit 
the chlorine from hydraulizing. 
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Q. (The Court): T do not follow that. Will vou 
explain that answer? 

A. JI will go over it again. The purpose of the 
sulphuric acid, the addition of sulphurie acid to 
the bittern, when the bromine plant is operating, 
is to improve the chlorine efficiency. Chlorine is 
more expensive than sulphuric acid. Does that ex- 
plain it? 

The Court: Proceed. 

Q. (Mr. Rosenberg): And is it necessary to 
the recovery of bromine that you add the sulphuric 
acid to the bittern? 

A. It is necessary to the extent that we want 
to improve the chlorine efficiency. 

@. What function, if any, does the sulphuric 
acid play in the production of gypsum ? 

A. The function of the sulphuric acid in the 
production of gypsum is to decrease the amount of 
organic material that is precipitated with the gyp- 
sum and to alter the shape and the size of the 
g¢ypsum erystals which facilitate its further [780] 
purification and washing, drying, and so forth. 

@. When the bromine department at the New- 
ark plant is not operating, is it necessary, In your 
opinion as a chemist, to use sulphuric acid for the 
purpose of producing gypsum ? A. Yes. 

Q. Will you state whether or not in your opin- 
ion you could produce magnesium oxide without 
introducing sulphuric acid into the bittern ? 

A. Yes, magnesium oxide could be produced 
without the use of sulphuric acid. 
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Q. Do you know whether you have conducted 
any experiment or any test at the Newark plant for 
the purpose of determining whether or not you can 
produce specification gypsum without using sul- 
phuric acid in the bittern ? 

A. Yes, we have. In order to verify our previ- 
ous conclusions regarding the necessity of using 
sulphuric acid for the production of gypsum, we 
conducted a test—I believe it was in October of 
this year—in which we deliberately left out the sul- 
phuric acid in order to see whether the gypsum 
could be produced economically under such condi- 
tions. We found that it was not economical to do 
so because as a restlt of leaving out the sulphuric 
acid our filter cloth blinded very rapidly. 

Q. (The Court): You mean by that what? 

A. Plugged up. 

Q. (Mr. Rosenberg): Have you finished your 
answer, Mr. [781] Melhase? 

A. Ido not believe so. 

The Court: Read the answer as far as he had 
gone. 

(Record read.) 

The Witness: As a result of this blinding, the 
filter picked up an uneven cake, which threw a 
veritable load on our drying and made the drvine 
of the gypsum very difficult. 

Q. (My. Rosenberg): Mr. Melhase, I will show 
you Defendant’s Exhibit G, which is the contract 
between Pacific Portland Cement Company and 
California Chemical Company, and direct your at- 
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tention to Exhibit A thereof, which is titled, ‘‘Gyp- 
sum Analysis and Specification.’’ Are you familiar 
with the gypsum specifications provided in that ex- 
hibit and as a part of that contract? 

A, Yes, I am, 

Q. Will you state whether or not 

The Court: Pardon me. Raise your voice, Mr. 
Melhase, so you ean be heard. 

Q. (Mr. Rosenberg): Wil you state whether 
or not under those specifications it is necessary in 
the production of gypsum to comply with those 
specifications that the amount of magnesium in the 
gypsum is limited to a certain amount or a certain 
percentage ? 

A. Yes, it is necessary to limit the amount of 
magnesium oxide in the gypsum to a certain quan- 
tity. [782] 

@. And what is specified ? 

A. .29 of a per cent. 

Mr. Bennett: Isn’t that all covered by the con- 
tract ? 

Mr. Rosenberg: I do not know, Mr. Bennett. 

The Court: You expect me to construe the con- 
tract. I need all the information I can get, par- 
ticularly when we get in the chemical field; I will 
confess my hmitation on that score. 

Mr. Bennett: Very well, Your Honor. If Your 
Honor wishes to hear that. 

The Court: You may have had the enjoyment 
of going through this chemical field some time or 
other, but on the journey I missed that. 
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Mr. Bennett: Your Honor still knows more 
about it than I do. 

The Court: Proceed, counsel. 

Q. (Mr. Rosenberg): Will you state whether 
or not, Mr. Melhase, in order to make gypsum that 
will meet the specifications provided in that con- 
tract, it is necessary to remove the magnesium from 
the bittern? 

A. It is necessary to separate the magnesium 
chloride from the gypsum that is produced, yes. 

@. Would you as a chemist consider that the 
sulphate in the bittern is an impurity? 

A. I would not consider the sulphate in the bit- 
tern as an [783] impurity as such. It is merely one 
of the constituents of the bittern. 

@. Would you consider the gypsum in its raw 
state and before it has been ground and filtered and 
dried as a valueless waste? 

A. No, I would not consider it as a valueless 
waste. It could be stored out in the open some place 
in a stock pile and later on someone could come 
along and process that gypsum and make a salable 
product out of it. 

Q. Mr. Melhase, I show you an article that states 
it is from the Pacific Chemical and Metallurgical 
Industries, issued October, 1938, entitled ‘‘ Bromine, 
Lime, Magnesium, Gypsum; a running description 
and pictorial record of their production from )it- 
tern in shell by Pacific Chlorine Products Corpora- 
tion at Newark, California,’’ and directing your at- 
tention to the section which is designated, ‘‘Gyp- 
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sum,’’ and specifically the pictures opposite that 
page, I ask you if you can identify those pictures 
and tell me what they portray. 

Mr. Bennett: Just a moment, Your Honor. 
Again I am confronted with the problem of not 
wishing to have the Court precluded from having 
all light on this subject, but at the same time I am 
confronted with the necessity of perhaps objecting 
to evidence as not in the proper form. This matter 
of photographs, their use and introduction in evi- 
dence, as Your Honor knows, for several reasons 
is limited by certain requirements. I understand 
counsel’s purpose is to get before the Court a [784] 
pictorial view of what they content is a so-called 
gypsum plant or that portion of the plant down at 
Newark where certain processes involved in this 
case are carried on, but I have never seen it. There 
is no way I can check it, and there is a question 
whether those pictures are taken to scale and ac- 
curately represent the situation, and for that rea- 
son I am going to object to them on the ground 
that they are incompetent, irrelevant and imma- 
terial and not the best evidence. 

Q. (The Court): What is this magazine ar- 
ticle and these photographs? 

A. Those are pictures of our magnesia or the 
eypsum portion of our plant. I do not know that 
they all are. I recognize some of them. 

The Court: What is the purpose of them? 

Mr. Rosenberg: ‘The point was it might be help- 
ful to the Court to see what the gypsum plant con- 
sists of, if Your Honor please. 
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The Court: If I am in doubt about the plant or 
have any difficulty on that score, I will take a trip 
down to Newark. 

Mr. Bennett: I wanted to take a trip down there 
but we could not agree, Your Honor. 

The Court: I may go down myself with the con- 
sent of both sides. 

Mr. Bennett: I would welcome that. 

The Court: However, unless I change my view, 
there will be no necessity of going down there. Pro- 
ceed, gentlemen. [785] 

Mr. Bennett: What happened to the picture that 
you have just shown—— 

Mr. Rosenberg: I have it. 

My. Bennett: J think we ought to have it marked 
for identification. After all, you have shown 1¢ to 
the court. 

Mr. Rosenberg: But I have not offered it. Yes, 
I am sorry. 

Mr. Bennett: After all, you have shown it to 
the court. 

The Court: Let it be admitted and marked. 

Mr. Bennett: It was over my objection. 

Mr. Rosenberg: I did not show it over your ob- 
jection, You say I showed it to the court. 

Mr. Bennett: I thought you did. 

Mr. Rosenberg: Well, you are wrong again. 

Mr. Bennett: I withdraw the words ‘‘yon 
showed it to the court.’”’ You handed it up. 

The Court: The court helped himself to it. 
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Q. Mr. Rosenberg: Mz. Melhase, will you ex- 
plain as briefly as you can to the court the methods 
employed at the Newark plant in sampling and 
testing the gypsum that is produced there? 

A. We control the quality of our gypsum by 
means of shift samples. The shift 

The Court: You control what? [786] 

A. The quality, we control the quality of our 
gypsum by shift samples. These shift samples con- 
sist of a number of grab samples that are taken 
by the operator at regular intervals during the 
shift. We place these in containers which at the 
end of a shift are taken to the laboratory and the 
samples thoroughly mixed, and then analyzed for 
ignition loss, chloride, alkalinity. At the end of the 
day the shift composites are made up into a daily 
composite, which are saved until the end of the 
week; then the daily composites are made up into 
a weekly composite on a weighted average base. A 
portion of the weekly composite, I believe, is sub- 
mitted to the Pacific Portland Cement Company 
for their analysis. 

Q. In your opinion as a chemist, does that 
method of separating and testing in that way offer 
a fair criterion of the general quality of the output 
of the gypsum department? 

A. I think that it does, yes. | 

Q. When you are operating at Newark but not 
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producing bromine, what happens to the bromine 
contained in the bittern? 

A. It is wasted, it goes back into the bay, along 
with the exit bittern. 

Q. Just one further question. In these chemical 
processes here is it necessary to produce gypsum 
in order to produce magnesium chloride? 

A. No, it is not necessary to produce gypsum. 

Mr. Rosenberg: ‘That is all. [787] 


Cross-Examination 

Q. (Mr. Bennett): Is it necessary to remove 
the calcium sulphate—I will withdraw that. Is it 
necessary to remove the sulphates from the calcium 
sulphate in order to produce gypsum? 

A. In order to produce gypsum? 

Q. Not gypsum, but magnesium chloride. 

A. The bittern which we have is composed of 
both calcium sulphate and magnesium chloride, 
that bittern which is used, a portion of the bittern 
which is used for the production of magnesia, the 
sulphates must be removed from 

The Court: You will have to talk louder than 
that. You can talk louder than that when you are 
at the plant, can’t you? 

Q. (Mz. Bennett): You have been here during 
this whole trial, haven’t you? 

A. I have been here during a good portion of 
it, not all of it. 

Q. You have been here during the time that 
both myself and Mr. Rosenberg, your company’s 
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counsel, were discussing this chart, Plaintiff’s Ex- 
hibit 16, For Identification ? 

A. I beheve so, yes. 

Q. In the bittern water as it comes to you, or as 
you have it in your storage tanks, there 1s a chemi- 
eal substance known as magnesium sulphate; is 
that correct ? 

A. You can assume that it 1s magnesium sul- 
phate. It is present there as magnesium ions and 
sulphate ions. [788] 


Q. Yes. To manufacture magnesium oxide you 
have to remove the sulphates or separate the sul- 
phates away from the magnesium, do you not? 

A. Yes, and a portion of the bittern which is 
used for the production of magnesium, the sul- 
phates must be removed. 

Q. Let’s forget for a minute we are making 
any gypsum or calcium sulphate, that we are just 
making magnesium oxide. In accordance with the 
practice that you follow at Newark, magnesium 
oxide is the primary product for which that plant 
was designed, wasn’t it? 

Mr. Rosenberg: I object to that as not proper 
cross-examination. 

Mr. Bennett: This whole examination has been 
pointed up, as I understand it, that they built a 
plant there to produce mainly gypsum, that is the 
inference I get from the story. I want to show that 
was not the case. The inference is sought to be 
drawn that gypsum is not what the contract states, 
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a by-product. Otherwise, I don’t know what the 
witness has been offered for. 

The Court: I will allow the question. Overruled. 


(The question was read by the reporter.) 


A. (The Witness): No, I would say it was 
not. The product for which this plant was designed 
and built, the plant was designed and built for 
both products, gypsum and magnesium oxide. [789] 

Q. (Mr. Bennett): Well, the primary or prin- 
cipal product was magnesium oxide, wasn’t it? 

A. I would consider them all as products. 

Q. I asked you which was the main or primary 
product to be produced, magnesium oxide or gyp- 
sum ? 

Mr. Rosenberg: I object on the ground it is not 
intelligible. You tell the witness upon what standard 
he has to testify to determine whether or not some- 
thing is primary or principal. 

Mr. Bennett: Well, counsel, the witness must 
know perfectly well, which is the primary product. 

The Court: If he knows he may answer. 

The Witness: I think it will depend on a point 
of view, if you are considering it only as a mag- 
nesium oxide plant then that would be your main 
product, but I don’t think that is the case here. I 
think the plant was built to produce both, and also 
bromine. You might call one or the other a sec- 
ondary product, depending upon the economie value. 

Q. (Mr. Bennett): The economic value of the 
total amount of magnesium oxide produced in any 
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one year is at least many times greater than the 

total value of the gypsum produced there, isn’t it? 
A. I don’t know. That is something that the 

management has to do with. 

Q. Do you know the total that is produced of 
magnesium oxide in [790] relation to 
A. They are roughly the same. 

@. Let us consider them roughly the same. You 
do know the magnesium oxide is a much more val- 
uable product, don’t you, according to its market 


price? 

A. According to its market price it may be, but 
according to net return to the company it may 
not be. 

@. Well, you are talking now about net return, 
is that what you mean? A. Yes. 

Q. Again forget about making any gypsum down 
there, but using the same process that you follow 
in the actual manufacture of this magnesium prod- 
uct, it is necessary to get the sulphates out of the 
magnesium in order to get magnesium oxide; 
isnt 1c 

A. You take the sulphates out of the bittern, too. 

@. That is an essential step in the manufacture 
of magnesium oxide, isn’t it? 

A. It is essential in this process, yes. 

@. You can’t make magnesium oxide without 
taking away the sulphates from it, can you? 

A. No. You can not make gypsum without tak- 
ing the magnesium chloride away from it. 
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Mr. Bennett: J move to strike out the last part 
of the witness’ answer. [791] 

The Court: Jt may go out. 

Q. (Mr. Bennett): When you get down into 
your final step of making the magnesium oxide if 
there was any sulphate contained in that product 
that sulphate would then be an _ impurity, 
wouldn’t it? 

A. That is correct. However, in the process of 
producing that magnesium oxide from the mag- 
nesium hydroxide the sulphates would probably be 
driven off in the process. 

Q. Yes. You can’t make magnesium oxide with- 
out first driving off the sulphates? 

A. What I mean there by that answer is 
the sulphates, in order to make magnesium oxide 
out of magnesium hydroxide, it is necessary to cal- 
eine that magnesium hydroxide at a very high 
temperature. In that process of calcination the sul- 
phates are driven off. 

Q. Yes. That driving off of the sulphates, is at 
least one of the steps necessary to make magnesium 
oxide, isn’t 1t? 

A. The final magnesium oxide cannot contain 
very much sulphate 

Q. If it does contain sulphate the sulphate is 
considered an impurity from a chemical point of 
view, isn’t it, In magnesium oxide ? 

A. That is correct. 

Q. The very purpose, at least, of taking out the 
sulphates from the magnesia in the bittern water is 
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to remove the unpurity from [792] the end product 
of magnesium oxide, isn’t it? 

A. I wouldn’t say it was to remove an impurity 
from the magnesium oxide. It is to take it out be- 
fore the magnesium hvdroxide is precipitated. 

Q. Yes; in other words, to remove from the 
bittern water an impurity which otherwise would 
contaminate the whole product magnesium oxide? 

A. I wouldn’t call the sulphates an impurity in 
the bittern. They are more or less a constituent of 
the bittern. 

Q. As long as it is Joined together in a chemical 
compound the magnesium sulphates, or the sulphate 
is an Impurity or it would be an impurity in mak- 
ing magnesium oxide; isn’t that correct? 

A. In the bittern, itself, the sulphates is not 
combined with the magnesium. They are both a 
number of ions. 

Q. To separate this sulphate, however, from 
the bittern water so you have in the bittern water 
magnesium without the contamination of sulphate, 
you use calcium chloride, do you not, to effect a 
precipitation of the sulphates ? A. Yes. 

Q. That step is absolutely essential to purify 
the magnesium free from any sulphates in one of 
the steps to make magnesium oxide? 

A. It is necessary in order to precipitate the 
magnesium without co-precipitating the sulphate. 

Q. Now, Mr. Melhase, it is a fact, isn’t it, that 
when this bittern water is added to calcium chloride 
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that causes the precipitation in your precipitating 
tanks ? A. That is correct. 

Q. This matter that precipitates out in the form 
of erystals or sohd matter in the mixing tank is 
ealcium sulphate, isn’t it? 

A. It is gypsum. 

Q. Well, isn’t it calerum sulphate? 

A. It is CaSos 2H2O, which is gypsum. 

Q. Is it calcium sulphate with 2 molecules of 
water ? A. That is correct. 

Q. That is the precipitated matter that occurs 
in your vats after the addition of the calcium chlor- 
ide to remove or separate the sulphates out of the 
bittern ? A. Yes. 

Q. When you are not running this fluid to the 
bromine towers the very first step is to cause that 
precipitation of the sulphates in the bittern, isn’t 
it? A. Correct. 

Q. The reason of that is so you can separate 
the sulphates away from the bittern water? 

A. That is correct. 

Q. Unless you do that you can’t continue the 
process and manufacture the end product, magne- 
sium oxide, can you? [794] 

A. It could be done in another manner by caus- 
ing magnesium sulphate to precipitate. 

Q. Well, it wouldn’t be as feasible or economical 
as the method you pursue down at your Newark 
plant, would it? A. It would not. 

Q. Now, again assuming this calcium sulphate, 
or, as you call it, gypsum, is dumped out and not 
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used at all, the next step—I will go back. Strike 
that question. 

To remove the calcium sulphate, or the gypsum, 
you have in these large tanks in your assembly line 
or your plant line, you have a filtering process, do 
you not? 

A. After most of the separation occurs, yes. 

Q. And this calcium sulphate or the gypsum in 
these crystals ox floating forms adhere to this so- 
called filter cloth of your filter, that is the way it 
is taken out of the bittern? 

A. That is correct. 

Q. After it is taken out of the bittern you have 
left in the bittern magnesium chloride, don’t you? 

A. I might go back and say that in that separa- 
tion most of that separation of the gypsum from the 
magnesium chloride occurs in Dorr thickener tanks 
under which flow the concentrated solids from those 
tanks that you filter. 

@. That is one of the steps along the line of 
the manufacture of magnesium oxide? 

A. What step is that? [795] 

Q. The step you have just mentioned, the tank, 
you call that where the solids are filtered out? 

A. It might be considered as such. 

Q. Well. isn’t it such? 

A. The gypsum is separated from the magne- 
sium chloride in that step, yes. 

Q. Whether you use the gypsum or throw it out, 
it is separated at that step; that is correct, isn’t it? 

A. That’s tight, 
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Q. Then this bittern water goes on to the next 
step of processing in which after the caleium sul- 
phate or the gypsum is filtered out you have left 
in the bittern, at least, magnesium chloride in solu- 
tion? A. That is correct. 

Q. ‘To get magnesium hydroxide, which is one 
of the steps, the next step in the process, you have 
to use calcium hydroxide, don’t you? 

A. It does not have to be limited to calcium 
hydroxide. 

@. Well, don’t you add calcium hydroxide in - 
your operation? 

A. We don’t add calcium hydroxide. We use 
quicklime or dolomite. 

Q. That is the equivalent of that calcium hy- 
droxide, isn’t it? 

A. I would consider it, yes, as far as precipita- 
tion of other magnesia. 

Q. You have used other forms of calcium hy- 
droxide, have you? A. No. 

@. You have used dolomite? 

A. And quicklime. [796 | 

Q. The purpose of adding that in your next 
step in the manufacture of magnesium oxide is 
to separate the magnesium from the chloride, 
isn’t it? 

A. It is to precipitate the magnesium as a mag- 
nesium hydroxide. 

Q. In other words, the magnesium, after the 
addition of the dolomite or the equivalent of cal- 
cium hydroxide combines with hydroxide to form 
magnesium hydroxide, doesn’t it? 
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A. We add lime or dolomite to this magnesium 
chloride combination which precipitates magnesium 
hydroxide and forms a calcium chloride bittern. 

Q. In other words, it forms this new combina- 


tion of magnesium hydroxide? A. Right. 
Q. That is formed in a nature of precipitation, 
isn’t ite A. Correct. 


Q. It is from that magnesium hydroxide that 
you manufacture the magnesium chloride, isn’t it? 

A. After it has been separated from the calcium 
chloride, washed and purified, then it 1s conducted 
by heat into magnesium oxide. 

Q. This residual of caletum chloride that is left 
in the bittern water is taken out and used again in 
the process as before, isn’t 1t? 

A. Yes, that calcium chloride that is separated 
from the magnesium hydroxide goes back to the 
eypsum department and is reacted [797] there with 
an acidified raw bittern to precipitate gypsum. 

Q. Please consider we are not making any gyp- 
sum at all. We are making, according to vour 
process down there, magnesium oxide. If that gyp- 
sum is saved or manufactured into usable gypsum 
this whole process that you have described here 
would all be a process in the magnesium plant, 
wouldn’t it? 

Mr. Rosenberg: Well, your Honor 

Mr. Bennett: The point is, they apparently have 
put emphasis on the fact that it goes to the gypsum 
plant. I want to show, your Honor, that is a mis- 
nomer, saying it goes to the gypsum plant. The 
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witness has already described now a process of 
manufacture where he has admitted to manufactur- 
ing magnesium oxide, your Honor, and they take 
this gypsum out of the product. What I want to 
show, your Honor, is the witness’ testimony about 
the interjection of the word ‘‘gypsum”’ is mislead- 
ing and a misnomer. 

The Court: Tell me, are you familiar with the 
chart ? A. I have looked it over, yes. 

Q. Having in mind your familiarity with the 
plant, now, go down to that chart and indicate to 
me in your own way the beginning of the bittern 
and going to magnesium sulphate and trace that 
bittern through the various operations here for me. 
Do you understand my question? 

A. JI think that I do. I think you want me to de- 
seribe the process that I outlined previously in my 
testimony. [798] 

Q. Yes. 

A. Using the chart. 

Q. Yes. It may help me. 

Mr. Bennett: No, I have no objection to that, 
vour Honor. All I want is to clear up the fact that 
this gypsum had to be removed from the bittern in 
order to make magnesium oxide. 

Mr. Rosenberg: Of course, the gypsum is not in 
the bittern. 

Mr. Bennett: Well, it is partly in the bittern, 
part of it is added; that which is added is added to 
effect removing the sulphate from the bittern in 
order to make magnesium oxide, just as you have 
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to take the pit from a peach in order to can the 
peaches, 1f you can sliced peaches. 

‘The Court: For the moment, don’t pay any at- 
tention to these attorneys in their arguments. In 
other words, from that chart trace the various 
steps. 

The Witness: The bittern, as we receive it from 
the Leslie Salt Company, it contains both mag- 
nesium chloride and magnesium sulphate. 

The Court: Just a minute. Now, start again. 

A. ‘The first step in the process is to take out the 
bromine. The second step is to remove the sulphates 
from the bittern. You understand that the mae- 
nesium and chlorides and sulphates are all present 
as ions in the bittern. There is no chemical com- 
bination that can be assumed to be magnesium sul- 
phates and magnesium chlorides and so on. The next 
step after the [799] bromine is removed is to take 
out the sulphates from the bittern. There we take 
out the maximum quantity of sulphates; because 
gypsum is one of our products, we want to get as 
much of it as we ean. 

Mr. Bennett: Does your Honor want to leave 
that in there; otherwise I move to strike out the 
argument. 

The Court: That part may go out. Proceed. 

The Witness: The sulphates are taken out of 
this bittern by means of calcium chloride, which 
precipitates these sulphates as gypsum. Then it 
leaves in solution magnesium ions and chloride ions, 
which we call magnesium chloride, and part of 
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that magnesium chloride bittern is then thrown 
away because we have no use for it. The remainder 
of it goes to the magnesium department, and is 
treated with lime or dolomite, that is here (indicat- 
ing), and that forms a precipitation to magnesium 
hydroxide, which also results in the formation of 
what we e¢all calcium chloride, the bittern which is 
brought back and added to the incoming raw bittern 
to precipitate sulphates from it. Does that help? 

The Court: Yes; let us proceed. 

@. (Mr. Bennett): In this process at what 
time is the sulphuric acid added to the bittern ? 

A. As I stated before, the sulphuric acid is 
added when the bittern is pumped from the large 
storage ponds into the conerete feed ponds. 

Q. That is before there is any attempt made by 
the addition [800] of calcium chloride to extract 
the sulphates ? 

A. It is prior to that and also prior to any at- 
tempt to extract bromines. 

Q. When you are not manufacturing bromine 
products this bittern does not go to the bromine 
towers at all, does it? A. No. 

Q. It goes into the line of these pipes, and 
tanks, and pumps and the filter? 

A. It is pumped directly from the feed pond to 
the gypsum department. 

Q. What do you define as the gypsum depart- 
ment, Mr. Melhase ? 

A. Well, all the precipitating tanks, the settling 
tanks, the pumps, filter, washing and drying equip- 
ment and the warehouse, so on. 


828 Pacific Portland Cement Co. vs. 


(Testimony of Fred Melhase. ) 

Q. Leaving out any equipment that is used to 
dry or grind or deliver the gypsum after it 1s pre- 
cipitated and filtered out of the bittern, what do 
you call the gypsum plant? 

A. After it is filtered out of-—— 

Q. Leaving aside, forgetting such facilities as 
you have over there for drying and grinding and 
delivering the gypsum after it is filtered out, what 
do you consider, what do you include in this state- 
ment ‘*Gypsum plant’’? 

A. Well, I would consider the precipitating 
tanks, the Dorr thickener tanks, the pumps that 
pump it up to the filter, as all part of the gypsum 
plant. [SOL] 

@. If you are not grinding or drying gypsum, 
if you are pumping this calcium sulphate or the 
gypsum that is filtered out into the bay all of these 
pumps and tanks, filter and all, would be necessary, 
would they not, according to your system of manu- 
facturing magnesium oxide for the manufacture 
of that particular product, magnesium oxide, 
wouldn’t it? 

A. Precipitating tanks would be necessary. 

Q. In fact, all the things you say that consti- 
tute the gvpsum plant, except the facilities for dry- 
ing and grinding and delivering the gypsum would 
all be essential in the manufacture of the magne- 
sium oxide, wouldn’t they ? A. Yes. 

@. So in that sense this bittern goes, when it 
does not come over to the bromine tank, bromine 
towers, to the first step of the magnesium plant? 
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A. I would say it goes to the gypsum plant. 

The Court: What do you mean by that? 

A. I consider the next step in our operation as 
the gypsum plant or the gypsum department that I 
just outlined; the precipitation tanks from a chem- 
ist’s point of view, would be a part of that depart- 
ment. 

Mr. Bennett: You recall, do you not, I believe 
for the first two weeks in September, 1946, when 
you pumped all this gypsum out into the bay and 
did not save any of it or dry any of it or deliver 
any of it [802] 

A. No, I don’t recall that we did that. To my 
knowledge, the first time that we ever pumped gyp- 
sum out into the flat or waste pile is when it has 
been necessary to shut down some of the drying 
equipment or filtration equipment, for repairs. 

Q. In other words, when any of this drying or 
erinding equipment that is used to treat this cal- 
cium sulphate or the gypsum that is filtered out of 
the bittern would not permit processing of this 
gypsum by drying and grinding you then pump it 
out into the bay, is that right? 

A. No, we don’t pump it into the bay. It is 
pumped into a flat where it is stored. 

Q. You heard Mr. Flick’s testimony where Mr. 
Williams told him that during, or Mr. Wallace told 
him that during the first two weeks in September, 
1946, they were pumping this slurry out into the 
bay ? 

Mr. Rosenberg: I don’t think he said that. If I 
understood Mr. Flick, Mr. Wallace told him they 
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were going to do that. I don’t think he ever testi- 
fied that Williams told him they were doing that. 

Mr. Bennett: He testified Mr. Willams said 
they were at that time pumping this slurry actually. 

The Court: Well, were you there during the 
period ? 

The Witness: Yes, I was there. 

The Court: What was the fact? [803] 

The Witness: To my knowledge none of the 
eypsum was pumped out into the bay or even into 
the flat at that time. 

Q. (Mr. Bennett): Even when you pumped it 
up into the flat this process goes right on as far 
as the pumping of the bittern from the storage tank 
into the settling tank and the filtering tank and so 
forth, in the process of manufacturing the end 
product, magnesium oxide; is that not a fact? 

A. When anything happens to that drying or 
filtering, drying or grinding equipment and it be- 
comes necessary to pump it out into the flat, that 
is done in order to keep from shutting the entire 
plant down. 

Q. Yes. 

A. Which would be a very expensive process. As 
a matter of fact, that washing, drying, and grind- 
ing equipment would only be down for a_ short 
period of time. 

The Court: We will take a recess. 

(Reeess.) [804] 

Q. (Mr. Bennett): You mentioned your plant 

at Chula Vista. Is bittern the basic raw material 
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from which you manufacture magnesium chloride 
miethat plant? Fiemet 18. 

Q. The same type of operation? 

A. The same type of operation. 

Q. You do not have any bromine towers down 
there? 

A. We have bromine towers there, ves. 

Q. The first step is to pump the bittern into 
the bromine towers after you have added sulphuric 
acid ? 

A. When the bromine towers are operating, yes, 
that is correct. 

Q. So when this bittern comes in from your 
storage ponds, you add the sulphuric acid and then 
it goes into the bromine towers, is that right? The 
bittern goes on to the bromine towers? 

A. Will you read that question? 

(Question read.) 

ee iat is) rmeht. 

Q. What happens both at Chula Vista and also 
at the plant at Newark, is that correct ? 

A. That is right. 

Q. The purpose of this sulphuric acid is to re- 
duce the alkalinity of the bittern water? 

A. It is to neutralize that alkalinity and make 
the bittern shghtly acid. 

@. When the bromine towers are operating, the 
sulphuric acid [805] remains in the solution, does 
it not, after the bromine is extracted ? 

A. Yes, it is still there. 

Q. Ever since you started operation down at 
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Newark of this new plant, you have used sulphuric 
acid continuously, have you? 

A. I believe so. As far as I know, it has been 
used all the time. 

Q. Are you the one down at the plant who has 
charge of the actual operation or is that in charge 
of some other individual? 

A. That comes under the plant superintendent. 

Q. Mr. Wallace? 

A. No, the direct operation comes under Mr. 
Bradley, who is the plant superintendent. 

Q. As far as you know, this sulphuric acid has 
been used in the initial steps of this processing 
from the time this enlarged plant started operation 
in 1937? 

A. It has been used ever since I have been at 
the plant, since 1933. 

Q. That is what I was coming to. You have al- 
ways used the sulphuric acid both in the earlier 
operation prior to the building of this large plant, 
and since then? 

A. Yes. It was used primarily to increase the 
chlorine efficiency in the bromine towers. 

Q. You spoke about a test that you made this 
past October. Why did you make that test, Mr. 
Mclhase? [806] 

A. As I said before, to make certain that our 
previous conclusions regarding the function of the 
sulphuric acid were correct. 

Q. Was that the first test that you had made 
concerning that? 
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A. I believe that it was, yes. 

Q. And that test was for the purpose of this 
lawsuit, wasn’t it? A. Not necessarily. 

Q. It was long after this lawsuit was brought? 

The Court: His answer was, ‘Not necessarily.” 
The question and answer may stand. 

Q. (Mr. Bennett): Had you made any previ- 
ous laboratory or other test to determine the effect 
of sulphuric acid in the manufacture of magnesium 
oxide or gypsum ? 

A. We had not made any test as such, but in 
our operations, when the bromine plants are operat- 
ing we add lime to that exit bittern from the bro- 
mine plant to partially neutralize it, because we 
found that too much acid in that bittern is harm- 
ful, too, from the standpoint of precipitating the 
sulphate and on occasions we have added too much 
lime to the bittern and it made it alkaline. And we 
have also run into difficulty with our gypsum oper- 
ation under such eircumstances. This test was 
merely to verify the previous indications that we 
had in that regard. 

Q. When you had bittern that was alkaline that 
caused you [807] trouble in your precipitation, just 
what trouble was that? Do you mean it made more 
difficult the precipitation of the gypsum out of the 
bittern water ? 

A. It made subsequent filtration, washing and 
drying of that gypsum difficult. 

Q. It also made difficult the removal of the 
gypsum from the bittern water, didn’t it? 
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A. No. I would say no. 

Q. It made difficult the filtration of the gypstun 
out of the bittern, didn’t it? 

A. Yes, it made filtration difficult but it did not 
affect the precipitation. 

Q. Filtration of the gypsum is an essential step 
in making the magnesium oxide, isn’t it? 

A. No, it is not. 

Q. You have to filter the gypsum or remove the 
gypsum out of the bittern to manufacture the mag- 
nesium oxide, don’t you? 

A. The gypsum, as I stated before, is settled 
out of the bittern in this Dorr thickener tank and 
we waste a good portion of the magnesium chloride 
bittern, so it is not necessary to filter that gypsum 
unless we are going ahead and make specification 
eypsum out of it. 

Q. How are you going to get the gypsum out 
of the bittern water so that you can go on making 
the magnesium oxide if you do not filter it? [808] 

A. We allow it to settle in the Dorr thickener 
tanks and pump it out of those tanks as a slurry. 

Q. What do you mean by a slurry? 

A. <A heavy suspension of solids in the bittern. 

Q. Without filtration you still have traces, is 
not considerable substanee, of the gypsum in the 
bittern solution, don’t you? 

A. No, most of the bittern, the magnesium chlor- 
ide bittern that we use in the magnesia process does 
not go through a filter at all. It is merely decanted 
off the top of one of these tanks. 
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Q. Oh, you mean these magnesium chloride that 
you continue on into the next step, adding dolomite 
or lime or this calcium hydroxide, is pumped off 
before the filtering operation to secure the gypsum 
occurs ? 

A. It is decanted off the gypsum slurry prior 
to the filtration of that slurry. 

Q. (The Court): Slurry—I do not quite fol- 
low that. 

A. Slurry is a heavy concentration of solids in 
a liquid, in this case bittern. 

@. <As sediment? 

A. Sediment, settled solids. 

Mr. Bennett: JI do not know that I have that 
quite clear and I do not know that the Court has, 
either. 

Q. Can you deseribe in a httle more detail that 
phase of the [809] operation of those tanks that 
you speak of? 

A. All right. After the raw bittern, the acidified 
raw bittern or debrominated bittern is brought back 
there in what we call pachuea tanks, which are re- 
action tanks, after raw bittern or debrominated bit- 
tern is brought together in those tanks with cal- 
cium chloride, it forms a light slurry or suspension 
of gypsum in this magnesium chloride bittern. 

Q. Yes? 

A. That slurry is run out into Dorr thickener 
tanks or settling tanks. The overflow from those 
tanks is magnesium chloride bittern, a portion of 
which is wasted and a portion of which goes to the 
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magnesia plant for the precipitation of magnesium 
hydroxide. The underflow from those tanks contains 
a small portion of the bittern, which is taken out 
by a filter if the gypsum is processed. 

Q. What is done to the bittern that is taken out 
of the filter? 

A. Right now it is being thrown away because 
we do not need that bittern, as I stated before. We 
need only about half of the magnesium chloride bit- 
tern that we produce. 

Q. What did you do with it before? You say 
right now. What did you do with it at a previous 
time ? 

A. At one time, when we were producing the 
maximum quantity of magnesia that it was possible 
to produce from these bitterns, it was saved. 

Q. It was saved for further processing by the 
addition of [810j dolomite or lime or calcium hy- 
droxide, is that right? 

A. That is quite right. 

Q. For the processing of magnesium oxide? 

A. But now we do not require all that bittern 
for the magnesium oxide plant and it is thrown 
away. 

@. When were you last producing this so-called 
maximum amount when you used all this bittern 
after the gypsum was taken out for the manufac- 
ture of magnesium oxide? 

A. Oh, that was prior to 1943 some time, I be- 
lieve, when our bittern supply was quite low. 

Q. As a matter of fact, during the war period 
up to 1945, you were still endeavoring to produce 
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the maximum amount of magnesium oxide that 
your plant was capable of making, weren’t you? 

A. That is correct. 

Q. So you were not throwing away any of these 
magnesium chloride during that period of time, 
were you? 

A. Yes, we were still throwing away magnesium 
chloride because there were other limitations to 
our plant, other than the amount of magnesium 
chloride that was available. 

Q. Do you have any production records down 
there or would you know about that, showing month 
by month or weekly operations as to the amount of 
bittern that is purchased and used and the amount 
of chemicals that are purchased and used and the 
operation reports of this process? 

A. I presume that there are such reports. We 
use all the [811] bittern that is available to us for 
the precipitation of gypsum. All of the bittern that 
we receive from the salt company is used for that 
purpose. 

Q. You said that before. I am asking you about 
these operational reports. You do not keep such 
reports, do you? 

A. I do not keep such reports, no. 

Q. Who would keep those reports? 

A. If anyone has them, I imagine it would be 
the plant superintendent, the records of the amount 
of magnesium chloride thrown away. 

Q. Would Mr. Watt have such records? 

A. I do not know. 
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Q. You heard the statement of counsel for vour 
company that prior to 1946 no part of the sulphuric 
acid was charged against gypsum production, didn’t 
you? 

Mr. Rosenberg: That is not what I said, Mr. 
Bennett. It was some time in 1945 when the bro- 
mine towers were shut down. 

Mr. Bennett: Yes. I stand corrected as to the 
date. 

Q. (The Court): Do you know anything about 
that? 

A. Could I have that question over again? 

(Question read.) 

A. I do not know whether that remark has 
been made before or not. I guess it has. 

Q. (Mr. Bennett): Did you know that that was 
the fact? 

A. I do not know how the records have been 
kept, so far as the [812] charges are concerned. 

@. Assuming it was a fact, do you know why 
there was no charge for sulphuric acid made against 
gypsum up until that time? 

Mr. Rosenberg: If the Court please, I put this 
man on as a chemist and not as an accountant, and 
IT submit that that is not proper cross-examination 
and it is beyond the scope of the direct examina- 
tion. He is going into accounting now. 

The Court: The objection is sustained. 

Mr. Bennett: I did not intend that. I do not 
want to take time arguing, but this witness has 
testified to other things than chemistry. He has 
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outlined the detail there and he has testified on 
direct examination as to why the sulphuric acid 
was necessary In gypsum. 

The Court: The Court has ruled. 

Mr. Bennett: Thank you, Your Honor. 

Q. The addition of sulphuric acid to bittern 
water has always been used by the company from 
the very start of your connection with it back in 
the early 30’s, hasn’t it? A. Yes. 

Q. Where the bittern in solution is alkaline, it 
does affect the precipitation and crystallization of 
the gypsum or calciuin sulphate in the bittern solu- 
tion, does it not? 

A. It would not affect the actual precipitation. 
It would affect the shape and size of the crystals, 
which would in turn affect its filtration, washing 
and drying. [813] 

Q. I direct your attention to your company’s 
answer to the 20th interrogatory proposed by the 
plaintiff, in which the following appears: 

‘““Answer: Interrogatory 20. Defendant states 
that sulphuric acid was necessary in the production 
of gypsum because the pH of bittern is too high 
to permit the proper precipitation of gypsum from 
the bittern and this sulphuric acid is added to the 
bittern to lower the pH to a point where the sep- 
aration of the gypsum from the bittern is possible.’’ 

Do you agree with that statement? 

A. I do not agree with it the way it is stated. 
They mean there that sulphuric acid is necessary 
to precipitate the gypsum in a form in which it can 
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be handled later on in this filtering, washing and 
drying operation. 

q@. You did not prepare or having anything to 
do, then, with preparing this answer to plaintift’s 
interrogatory 20 that I have just read? 

A. I do not believe so. 

Q. I read further from the answer to the in- 
terrogatory: 

‘‘A large portion of the sulphuric acid added is 
incorporated in gypsum produced because the sul- 
phate ions in the sulphuric acid precipitate with 
the calcium ions in the bittern to produce gypsum 
aggregating approximately one-half of 1 per cent 
of the total gypsum produced. In other words, 
sulphuric acid serves a double function: one, of 
controlling the [814] basisity of the solution and, 
two, of actually adding weight for weight to the 
gypsum produced.”’ 

Do you agree with that statement? 

A. I agree to the fact that this sulphuric acid 
which is added to the bittern would be precipitated 
along with the sulphates. It would be precipitated 
along with the rest of the sulphates that are in the 
bittern, correct. 

Q. Do you agree with the statement that by the 
addition of sulphuric acid it actually increases the 
production of gypsum approximately one-half of 1 
per cent of the total gypsum produced ? 

A. I do not know what that figure would come 
out to be, but it would increase the quantity of 
gypsum that can be produced. 
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Q. Do you also agree that adding it to the bit- 
tern produces weight for weight to the gypsum pro- 
duced? In other words, adding a pound of sulphuric 
acid actually produces an additional pound of gyp- 
sum ? 

A. It would actually produce more than a pound 
of gypsum. 

Q. Then this statement in the defendant’s an- 
swer to the interrogatory is not correct, according 
to your understanding ? 

Mr. Rosenberg: That is argumentative. 

Mr. Bennett: I think it is proper cross-examn- 
ination, Your Honor. Here they blow hot on the one 
hand and now they put on a witness who blows cold 
on the other. I think this is eminently proper cross- 
examination. [815] 

The Court: Read the question. 

(Question read.) 

The Court: It is argumentative, but I will let 
him answer in the interest of time. 

A. The molecular weight of sulphuric acid is 
around 96 or 98. Gypsum has a molecular weight 
of 172, I beheve. So the relationship between the 
weight of sulphuric acid and the weight of gypsum 
would be 172 to 98. In other words, 172 pounds of 
gypsum for every 98 pounds of sulphurie acid. 

Q. (AL. Bennett): What is the value or cost 
of a pound of sulphuric acid, Mr. Melhase ? 

A. I think it is around $18 a ton. 

Q. «And that would be about how much a pound ? 
How many cents a pound ? 
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Mr. Rosenberg: How much did you say, Mr. 
Bennett? 

Mv. Bennett: He said $18 a ton. 

A. (The Witness): 9/10 of a cent. I think that 
figures out to 9/10 of a cent per pound. 

Q. (Mr. Bennett): 9/10 of a cent? 

A. I think so. 

Q. The cost of sulphuric acid per pound, then, 
would be approximately 9/10 of a cent per pound, 
wouldn't it? 

A. J think that is correct. 

Mr. Bennett: On that basis, counsel, assuming 
the price that you have demanded currently for 
this gypsum, $4.36 a ton, [816] that would approxi- 
mate about 2/10 of a cent per pound of the value of 
eypsum that you place upon there; that is a fact, 
100, ist it ¢ 

Mr. Rosenberg: That I place upon it? 

My. Bennett: Well, your client asks $4.36 a ton 
for gypsum, and that figures out to 2/10 of a cent 
per pound, doesn’t it? 

Mr. Rosenberg: I do not know. If you have fig- 
ured it out, subject to check, I will accept it. 

Q. (Mr. Bennett): Assuming you get two 
pounds of gvpsum for every pound of sulphuric 
acid added, that still does not result in a profitable 
operation to the company, does it, Mr. Melhase ? 

Mr. Rosenberg: J submit that that is argumen- 
tative and it is completely unintelligible. It has no 
foundation in fact. We are not selling sulphuric 
acid; we are selling gypsum. 
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Mr. Bennett: I know, but you see the purpose 
for adding this is that it adds weight for weight to 
the gypsum produced. 

Mr. Rosenberg: It says it serves two functions. 
Tf you want to argue with me, I will argue it out 
with you, but I do not think it is proper to argue 
with the witness. He did not say that. I prepared 
those answers and I confess there may be some 
inaccuracies in the chemical answers. 

Mr. Bennett: You put this witness on to show 
the necessity of adding sulphuric acid for the pro- 
duction of gypsum. It is an important point in the 
ease and I think I am entitled [817] to cross- 
examine on it. 

My. Rosenberg: I have no objection to your 
cross-examining. 

Mr. Bennett: And I am certainly entitled to 
cross-examine in relation to these interrogatories 
you filed in this case. 

Q. What do you understand as controlling the 
basisity of the solution, Mr. Melhase? 

A. Controlling the pH of the solution or the 
hydrogen ion content of that solution. 

Q. In other words, to raise the acid character 
of the bittern from what otherwise would be an 
alkaline stage, is that correct? 

A. That is correct, to make the bittern more 
acid. 

@. And the reason for that increase of aciditv 
is to further the precipitation of the gypsum ? 
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A. The purpose of it is to precipitate the gyp- 
sum in a form which can be handled later on. 

Q. I want you to first admit that it does further 
the precipitation, in whatever form, of gypsum, 
does it? 

A. Ido not know what you mean by further the 
precipitation. 

@. I read to you, and I will read again, this 
answer of the defendant to our 20th interrogatory: 

“he defendant states that sulphuric acid was 
necessary in the production of gypsum because the 
pH of bittern is too high to permit the proper pre- 
cipitation of gypsum from the bittern, and this 
sulphuric acid is added to the bittern to lower 
the [818] pH to a point where the separation of the 
evpsum from the bittern is possible.”’ 

Now, do you still agree or disagree with that 
statement ? 

A. I think from a chemical standpoint I would 
disagree with that statement, yes. 

Q. You do not know on what source of authority 
your company made that statement? 

A. No, I do not. [819] 

Q. In 1943 you substituted dolomite as an agent 
to add to magnesium chloride in the bittern water 
after the sulphate or gypsum had been taken out 
in place of some other chemical product, didn’t 
vou? 

A. That is correct; we substituted in 19438 dolo- 
mite for quicklime in that operation. 

(). Why was the dolomite substituted for quick- 
lime? 
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A. In order to increase the capacity of the mag- 
nesia plant beyond the point of precipitation and 
to increase the capacity of our counter-current 
washing system. 

Q. In other words, to produce more magnesium 
oxide, wasn’t that it? 

A. That was one of the things. 

Q. When you used dolomite to any given quan- 
tity of bittern water you produced more magnesium 
oxide than that if you used lime. don’t you? 

A. That all depends on how much dolomite you 
use. 

Q. If you used the amount of dolomite neces- 
sary to produce the magnesium hydroxide that from 
which magnesium oxide is produced you get a 
higher quantity in pounds of magnesium oxide than 
if you had used lime for that purpose, don’t you? 

A. In treating this bittern with lime or dolo- 
mite, as the case may, if you used dolomite in place 
of lime pound for pound more magnesium is pro- 
duced. 

Q. Yes. In other words, when you started to use 
dolomite it [820] was for the purpose of increas- 
ing the total production of magnesium oxide; isn't 
that correct ? 

A. Yes. Our plant facilities there were not such 
that we could produce enough lime in our plant to 
produce all the magnesium that we required. 

Q. You also gave us another reason. 

A. Also, our settling tanks were not large 
enough when lime was used. Magnesium hydroxide 


S46 Pacific Portland Cement Co. vs. 


(‘Testimony of Fred Melhase.) 
precipitated from the dolomite has better settling 
and washing characteristics and filtration character- 
istics than a product from quicklime. 

Q. And it also has a greater quantity pound 
for pound in relation to the end product to the 
amount of bittern used than would be the case of 


using lime? A. That’s right. 
The Court: What effect has this on the other 
products ? 


Vhe Witness: What other products are you re- 
ferring to? 

The Court: You say it increases the volume of 
magnesium more than the others, this dolomite. 

A. J don’t believe it has any. 

My. Rosenberg: That 1s added after the gvp- 
sum 1s taken. 

The Court: I understand. I was trying to trace 
it. In any event he said it had none. What was the 
answer ? 

The Witness: It had no effect on the volume of 
gypsum. 

Q@. (Mr. Bennett): According to Plaintiff’s Ex- 
hibit 18, which contains figures furnished by the 
defendant, Mr. Melhase, it appears that in the 
calendar year 1942, when you were using [821] lime 
down here where this word calcium hydroxide ap- 
pears in the chart you produced 31,826 tons of 
eypsum, and in the next calendar year, 1943, when 
you used dolomite, the gypsum production went to 
24,431 tons; that drop in gypsum production was 
due, was it not, to the substitution of the dolomite 
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in place of lime that previously had been used ? 

A. I don’t know whether it was, or not. I would 
have to go back over our records to answer that. 

@. Can you ascertain that from your records? 

A. I don’t know. 

@. Well, I wish you would in the morning. 

A. It may have been that we just did not have 
enough bittern to produce the amount of lime, the 
amount of gypsum in 1943 that we had in 1942; I 
don’t know. 

Q. As a matter of fact, in 1948 you produced 
more magnesium oxide than you produced in 1942? 

A. I don’t know the relative amounts that were 
produced. 

Q. Aren’t there available records that would 
show that to you? 

A. I can perhaps find out. 

Q. Well, I wish you would. 

The Court: How would you find out? 

A. I think I can go to our plant superintendent 
and get his records. 

The Court: Is the plant superintendent avail- 
able ? 

Mr. Rosenberg: He is not here, your Honor. 

Q. (Mr. Bennett): Dolomite is half calcium 
and half magnesia, isn’t it? 

A. Calcined dolomite is rough calcium oxide and 
maghesium oxide with a molecular basis. 

Q. Going back for a moment to this plant, when 
you first went to work at Newark they had a plant 
actually in operation, that was not the pilot, in 
addition to the pilot plant, did they not? 
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A. Yes, they had the bromine plant in opera- 
tion at that time. 

Q. They were also manufacturing magnesium 
products at that time, too, weren’t they? 

A. No, they were not. 

Q. Nothing but bromine was being produced ? 

A. Nothing but bromine. 

@. When was the first time that any magnesium 
produced at Newark? 

iA. As far as I know, the first magnesium prod- 
ucts that were produced at Newark were the prod- 
ucts that came from this pilot plant that they were 
building when I first went there, and that must 
have been in late December of 1933 or January of 
1934. 

Q. Did that pilot plant continue thereafter to 
operate in the production of magnesium products ? 

A. Yes, it continued to operate on an experi- 
mental basis. 

Q. Was that the only plant to produce those 
magnesium products at Newark until 1937? [823] 

A. That is correct. 

Q. Did you have anything to do with those mag- 
nesiun products that were produced at that pilot 
plant? 

A. Yes. I worked in the pilot plant for about a 
year, as I testified before, and then in the research 
department in which we were experimenting. 

Q. What was done with those magnesium prod- 
ucts that were produced at that time? 

A. I presume they were all sent out to different 
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companies for valuation. I don’t know what all was 
done with them. 

The Court: Did you testify they produced about 
200 pounds a day? 

A. No, I did not testify to that. 

The Court: What did they produce, if vou 
know ? 

A. I think it was in excess of that, a ton a day, 
or So. 

The Court: What became of those products, 
were they marketed ? 

A. I think some of them were sent out on a trial 
basis to determine the economical value. 

Q. (Mr. Bennett): What position did Dr. Sea- 
ton, Max Y. Seaton, have in connection with those 
plants at that time? 

A. I believe he was a technical director at that 
time. 

Q. He was your superior, wasn’t he? 

A. Yes. 

Q. You were operating under his general direc- 
tion? [824] 

A. I think there were two or three others along 
the line between myself and Dr. Seaton. 

@. You have seen this article by Dr. Seaton, 
published in 1941, entitled, ‘‘Bromine and Magne- 
sium Compounds Drawn From Western Bays and 
Hills’’? 

A. I believe so. 

Q. Published in 1931. That was published in 
“Chemical and Metallurgical Engineering, Novem- 
ber, 1931.”’ 
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A. Yes, I have seen reprints of it. 

Q. I direct your attention to this statement at 
page 640, under the title ‘Other Salts Now Re- 
covered. 

“The present magnesium chloride market, which 
can logically be served from a Pacific Coast plant 
will absorb but a fraction of the total magnesium 
values present in the bittern now being received, 
which quantity is regularly increasing as salt con- 
sumption of the West Coast steadily grows. Ac- 
cordingly, after extensive laboratory investigation 
and some two years’ pilot operation, a small plant 
for recovery of these values in other forms is now 
in production and a large plant is being en- 
gineered.”’ 

Do you know what small plant it was that Dr. 
Seaton referred to that was engaged in the manu- 
facture of magnesium chloride or magnesium prod- 
ucts ? 

A. JI never saw that plant, myself. I presume 
that it was a very small scale pilot plant, the next 
step in the investigation [825] of this process after 
some of the laboratory work had been done; in 
other words, it was just the bathtub stage. 

The Court: In any event, you know nothing 
about it? A. I know nothing about it. 

Q. (Mr. Bennett): This control laboratory 
where you work now, Mr. Melhase, is engaged in 
analyzing, sampling and testing products other than 
evpsum, is it not? 
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A. Yes. I am more or less a director of that lab- 
oratory. 

Q. What other things does the laboratory do 
other than testing these samples of gypsum? 

A. They test samples of magnesium oxide as 
well. 

Q. Are there other products manufactured down 
there now other than the base product magnesium 
oxide? 

A. And gypsum. 

Q. And gypsum? 

A. Those are the two products that are being 
manufactured at the present time. 

Q@. Are there various forms of the magnesium 
oxide and further refiinements of that that are be- 
ing produced there? 

A. Yes, there are a number of different forms 
of magnesium oxide which we produce. 

Q. That requires further and various forms of 
processing, does it not? A. That is correct. 

Q. You are concerned with all of those various 
other products [826] that are being produced out of 
magnesium oxide, aren’t you? 

A. Well, they are not produced out of mag- 
nesium oxide. They are magnesium oxide of dif- 
ferent forms which are produced. 

Q. Different forms. How? 

A. We have what we call 8-99, S-90, which are 
refractory magnesium used in making bricks for 
open-hearth furnaces, lime kilns, and such. They 
are very high temperatured bricks. We make a 
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product called Remosil, which is used in water 
softening, Magnesium oxide, which we call 2661, 
used for chemical purposes, the manufacture of 
Epsom salts and so forth. A number of products 
what we call 2663, 2662, 64, 65, that have a variety 
of chemical uses. 

Q. <All of those products that are used as phar- 
maceuticals or other scientific chemical purposes re- 
quire analysis and testing, do they? 

A. Yes. We don’t produce all of those products 
at one time, however. 

Q. The tests that you made of the gypsum are 
the same tests that you made over a long period of 
time, are they not? A. That is correct. 

@. In other words, you want to test the gyp- 
sum content and the other requirements set forth 
in the contract, you have generally used the same 
tvpe of test for ten or fifteen years now? 

A. Yes. 

@. Have there been any new or different tech- 
niques of testing [827] used through these years? 

A. Oh, may have been refinements through the 
years. 

Q. But approximately the same procedure is 
followed in each bateh that you examine? 

A. That’s right. 

Q. You understand that similar tests were made 
by Pacific Portland Cement Company, don’t you, 
in their laboratory ? 

A. I presume they do, yes. 

Q. How many people work for you in that lab- 
oratory ? 
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A. About a total of 17, including the janitor 
end the chemist in charge of the laboratory, and bis 
assistant, and other chemists and_ technicians, 
about 17. 

Q. The testing of the gypsum is relatively a 
small part of the activities of this laboratory, isn’t 
it, in so far as the time consumed ? 

A. Well, I don’t know whether it is a nnnor 
part, or not. It is perhaps between five and ten 
percent of the total work, maybe a little more. 

Q. You did not keep any time record of the 
amount of time in the laboratory that is devoted to 
gypsum tests ? A. Yes. 

Q@. You mean you have time cards showing pre- 
cisely the amount of time of your laboratory man 
hours that were put in on gypsum testing? 

A. Yes. Each one of our people in the labora- 
tory keeps a [828] record of his time which he 
spends, two hours on gypsum, he puts that down, or 
if two hours on one of the various magnesium prod- 
ucts that would be put down. 

Q. So it is possible for you to determine at the 
end of any money or at the end of any year actually 
the man hours, a record of the actual man hours 
employed in testing gypsum ? 

A. I think that is correct. It would be a ques- 
tion for our accountants to answer, though. 

Q. Do what? 

The Court: For the accountants to answer. 

The Witness: For our accountants to answer. 

Mr. Bennett: Well, I thought if he knew that 
himself——— 
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The Court: Well, they keep time cards. 

The Witness: We keep the time cards. 

Q. (Mr. Bennett): Do you keep. these on a 
monthly or annual basis? 

A. Kept on a daily basis or weekly basis. The 
time cards are on a weekly basis. 

Q. Do you have any summary or compilation of 
the time for any single period of a week, or a 
month, or a year showing the hours of time spent 
on gypsum ? 

A. No, I don’t have those records. 

@. Does anyone have those records? 

A. I assume our accounting department has; I 
don’t know. 

Mr. Bennett: Well, I would lke to have those 
records from [829] counsel, if the court please. 

Mr. Rosenberg: You seem surprised at this in- 
formation, Mr. Bennett: It is all set forth in our 
answers to the interrogatories. 

The Court: Is that all of this witness? 

Mr. Bennett: Well, just one second, your Honor. 

Q. During this first two weeks in September, or 
from September Ist to September 18th, 1946, was 
this sulphuric acid used in the operation down at 
the plant at Newark, as you testified that it has 
been used from the beginning of the time that you 
first had anything to do with that plant? 

A. What was this period that you referred to? 

Q. September Ist to September 13th, 1946. 

A. I presume that the sulphurie acid was used 
at that time, unless the plant was actually shut 
down. 
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Q. Do you know at any time since that plant has 
been manufacturing magnesium oxide or manufac- 
turing gypsum that they have failed to use the 
sulphuric acid at the initial stage of operation? 

A. Only in that one test in which I mentioned. 

Q. That was merely a laboratory test and not 
the operation of the plant? 

No, that was a plant test. 

When did that occur? 

In October of this year. 

Just one day? [830] 

No, there were several days, as I recall. 

. Several days. Was any report written up of 
that test? 


OPOrOo> 


A. I don’t believe there was any formal report. 
Q. Did you make any report concerning it? 

A. No, I did not. 

Q. No record was made of the test? 

A. I think there were some records kept. 

Q. Did you keep a record of the test? 

A. I did not—— 

@. Who did? 

A. (Continuing): ———keep any personal rec- 


ord of the test. One of my men followed the test, 
and I did observe the test which was primarily an 
observation test. 

@. But you did not make any report or memo- 
randum of what was done and what was observed ? 

A. J think there are some memoranda on it. 
I am not positive. 

Q. Have you not seen it? 
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A. One of my men got out a short memorandum 
regarding the test. 

Q. Do you know where that is now? 

A. I believe we have one in our files at Newark. 

Q. Well, I would like to see a copy of that, 
please, your Honor, for the purpose of further 
eross-examination of the witness. But other than 
that test, Mr. Melhase, ever since you have been 
down at that plant they have always used sulphuric 
acid in the initial step of treating the bittern 
water [831] as it came from the holding pond, have 
they not? A. I think so, yes. 

Q. And any time when gypsum was not being 
manufactured during that period they still con- 
tinued to put in the sulphuric acid, did they not? 

A. That’s right. Those instances were of only a 
short duration, however. 

Q. Well, short or long, they never stopped put- 
ting in the sulphuric acid at that first stage merely 
because they were not manufacturing gypsum, ex- 
cept on this test period in October, 1947? 

A. That’s right. 

Mr. Bennett: Now, I think that is all we have, 
your Honor. 

The Court: How much time do you want, Coun- 
sel ? 

Mr. Rosenberg: I only have a few questions. 

Redirect Examination 

Q. (Mx. Rosenberg): ‘Let me ask you, Mr. Mel- 
hase, where is that sulphuric acid added? 

A. That is added as the bittern is pumped into 
the concrete feed ponds. 
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Q. Then the bittern goes into the ponds? 

A. Yes; it is introduced into the feed system 
as it flows into the feed ponds. 

Q. When the bittern is drawn off to go to the 
eypsum department, it is drawn from what source ? 

A. From those concrete feed ponds. 

Q. J may have asked you before, but I am not 
sure, will you state whether or not it is necessary 
to make gypsum in order to make magnesium 
oxide? 

A. It is not necessary to make gypsum, no. It 
is necessary to take the sulphate out only. 

Mr. Bennett: Wait a minute. May I have that 
answer read? 

(The answer was read by the reporter.) 

Q. (Mr. Bennett): What is the difference? 

Mr. Rosenberg: Well, you ask the witness. 

Mr. Bennett: J beg your pardon. 

Q. (Mr. Rosenberg): Mr. Melhase, is there 
eypsum in the bittern? 

A. No, there is no gypsum in bittern. 

Q. Gypsum is not contained in the bittern as it 
comes into the plant? 

A. No, not as such. 

Q. Assume that you would discontinue for one 
reason or another the making of magnesium oxide 
at the plant, would it be necessary for the produc- 
tion of gypsum to have these mixing tanks and pre- 
cipitation tanks and the other equipment that you 
mentioned as being utilized in the production of 
gypsum ? 
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Mr. Bennett: I don’t know that the proper foun- 
dation has been laid for that. 

The Court: I will allow the question. [833] 

The Witness: Yes: all that equipment would be 
necessary even though magnesium was not pro- 
duced. 

@. (Mr. Rosenberg): Assuming you would con- 
tinue to produce gypsum. A. That’s right. 

@. Has there been any time during the period 
that you were employed at this plant prior to the 
time, prior to 1945, that they were not producing 
discontinued, was there any period prior to that 
time, prior to 1945, that they were not producing 
bromine at the plant? 

A. No, not that I recall; at no time prior to 
1945 did they discontinue the production of bro- 
mine. 

Q. Let me ask you this: If you were going to 
discard the gypsum when it is precipitated out of 
the bittern and not processed, draw it off and filter 
it and dry it and grind it, would you require the 
filter ? 

A. No, you would not require the filter. 

Q. With reference to the use of dolomite, in 
1943 did you continue using dolomite, or was it 
used for some period of time, limited time in 1943; 
do you know? 

A. ‘The use of 100 percent dolomite was limited 
for a few months in 19438 and a few months in 
1944. After that time, however, we went back to a 
mixture of lime and dolomite. 
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Q. So for the period of time in 1943 that you 
did use 

A. J think it was from about July or August of 
1943 through January or February, 1944. [834] 

Q. With reference to keeping records of time 
spent in the laboratory in connection with the vari- 
ous products, does that apply to yourself and the 
laboratory superintendent as well or only as to 
the technicians who work in the laboratory ? 

A. Primarily to the technicians who work in 
the laboratory. I do not make a breakdown of that 
sort myself. 

Q. How about the laboratory superintendent? 
Do you know if he does? 

A. J do not believe that he does, no. 

Mr. Rosenberg: That is all. 


Recross-Examination 

@. (Mr. Bennett): If you stopped this labora- 
tory control work in your laboratory, it would be 
necessary to continue the laboratory just as you 
have it set up now, would it now, Mr. Melhase ? 

A. It would not be necessary to have as many 
people in the laboratory as we have now, no. 

@. You said that approximately 5 per cent of 
the total time of that laboratory was taken up—— 

A. I do not know what the exact percentage is. 
I think I said between 5 and 10 per cent or maybe 
a little more. 

Q. I am going to read to you the answer of the 
defendant to interrogatory 10G: 
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‘‘Indirect charges shown on Exhibit F would 
have been ineurred if no gypsum had been pro- 
duced but in less and unascertainable [835] 
amounts.”’ 

Assuming that the laboratory control is one of 
the indirect charges shown on Exhibit F, do you 
agree with that statement, that if no gypsum had 
been produced, these laboratory charges would have 
been incurred but in a lesser and unascertainable 
amount? 

A. Well, direct labor would have been ascer- 
tainable. Whether the laboratory superintendent’s 
time would have been ascertainable, I do not know. 
That is something for the accountants to figure out, 
T think. 

Q. Do you have any single laboratory technician 
who works solely on this gypsum? 

A. Not solely on the gypsum, but when he does 
work on the gypsum he does put down his time. 

Q. Prior to 1948, did you ever use any dolomite 
in this process or manufacture down at Newark? 

A. We may have used a little bit in 1942. I am 
not certain. I think we had used anywhere from 10 
to 25 per cent in 1942. 

Q. In this method of testing, according to your 
understanding, these batches by weekly composites 
according to the standards of the American Society 
for Testing Materials? 

Mr. Rosenberg: Are you talking about the sam- 
ples now or the methods of testing? 

Mr. Bennett: The samples he has already testi- 
fied to. 
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The Witness: I do not think it says in those 
methods by [836] the American Society of Testing 
Materials, how frequently vou should test a product. 

Q. (Mr. Bennett): The principle is to test 
each batch of product to determine whether each 
batch is according to standard, isn’t it? 

A. Yes, but we do not make the gypsum in 
batches. It is a continuous process. 

Q. And your method is simply to take samples 
weekly and make 

The Court: Daily and weekly. 

The Witness: We take them daily. 

Q. (Mr. Bennett): And then the composite of 
these samples and test the composite, 1s that cor- 
rect? 

A. We do not actually test the composite. We 
test the 8-hour samples, the shift samples, but we 
do not perform any analysis on the composites. 

Q. Do you ever advise Pacific of the results of 
your 8-hour samples ? 

Mr. Rosenberg: Just a moment. To which I will 
object on the ground it is incompetent, irrelevant 
and immaterial. 

The Court: The objection is sustained. Now we 
will adjourn. My patience is exhausted, gentlemen. 

Mr. Bennett: I am sorry. 

The Court: We will adjourn until 10:00 o’clock 
tomorrow morning. 

(Thereupon an adjournment was taken until 
tomorrow, Wednesday, December 24, 1947, at 
10:00 o’clock a.m.) [837] 
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Wednesday, December 24, 1947, 10:00 0’clock a.m. 

The Court: Pacific Portland Cement Company 
v. Westvaco. 

My. Rosenberg: Shall we continue with Myr. 
Melhase or do you wish to recall Mr. Barrows for 
cross-examination, Mr. Bennett? 

Mr. Bennett: Whichever the Court would pre- 
fer. 

The Court: Didn’t we get through with him? 

Mr. Rosenberg: I do not believe so. You will 
remember Mr. Barrows was to return this morning 
for further cross-examination and I believe that Mr. 
Bennett was in the process of cross-examining Mr. 
Melhase. 

The Court: Didn’t we get through with the last 
witness on the stand? 

Mr. Bennett: There are two or three questions, 
Your Honor. 

The Court: Call him. 


FRED MELHASE 
was recalled as a witness on behalf of the defend- 
ant, and having been previously duly sworn, testi- 
fied as follows: 


Cross-Examination (Continued) 

Q. (Mr. Bennett): Mr. Melhase, one matter 
that I would like to clear up: You said at this stage, 
or the lower part of the chart, Plaintiff’s Exhibit 
16 for identification, you added either quicklime or 
dolomite instead of ealeium hydroxide. Do [838] 
you recall that? A. That is correct. 
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Q. Asa matter of fact, quicklime when added in 
solution, becomes calcium hydroxide, does it not? 
When you add quicklime with water, it forms caletum 
hydroxide, doesn’t it? 

A. In this case I do not know whether the quick- 
lime goes first to calcium hydroxide and then to mag- 
nesium hydroxide or whether the reaction takes place 
directly from the calcium oxide to magnesium hy- 
droxide. That is a very fine point. 

@. But as an ordinary matter of chemistry, the 
addition of water to quicklime forms calcium hy- 
droxide, doesn’t it? A. That is right. 

Q. You just do not know what the reaction is 
here? 

A. You would get an entirely different type of 
precipitate, however, if you added hydrated lme to 
this bittern than you do when you add quicklime or 
dolomite to it. 

Q. When you add calcium chloride to the bittern 
water, it forms this precipitation of the calcium sul- 
phate or gypsum, part of that settles to the bottom 
and some of it still remains in suspension, does it 
not, in the settling tank? 

A. Very little remains in suspension. 

®. Well, some still remains? It does not all go 
flat to the bottom and form there in a solid mass, 
does it? 

A. Oh, I would say 99-plus per cent of it goes 
right to the bottom, yes. There is a little very fine 
suspended matter in [839] the bittern, in the mag- 
nesium chloride there. 
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Q. Through the fluid into the settling tank? 

A. Yes, when the magnesium chloride bittern 
overflows the settling tank. 

@. {asked you yesterday in the period of Sep- 
tember 1 to September 13, 1946, whether any gyp- 
sum had been produced or any gypsum analyzed in 
’ production. You said you did not know. Have you 
since investigated and determined from your labora- 
tory records or any other records or any other 
source of information as to whether gypsum was 
actually produced and samples tested, daily sam- 
ples, 8-hr. samples during that period of time? 

A. J have not had a chance to get back to the 
plant and check any records since I was here yester- 
day. 

Q. You have made no attempt to do that either 
by telephone or otherwise ? A. No. 

Q. Would your records show whether there was 
any calcium sulphate or, rather, gypsum produced 
during that period September 1 to September 13, 
1946; also whether there were any samples tested 
or analyzed in your laboratory during that period ? 

A. I think the plant records and laboratory rec- 
ords would show that. 

Mr. Bennett: I presume, counsel, there is no 
need of a formal demand at this time to have the 
records for that period of time produced? I sup- 
pose you can supply them at a later [840] con- 
venient time. I would ordinarily like to preserve 
further cross-examination of the witness until they 


Westvaco Chlorine Products Corp. S65 


(Testimony of Fred Melhase.) 
are produced, but I won't press the matter at this 
time. 

Q. Do you know, so far as this bitterm water 
that comes in, the nature of the contract or the ar- 
rangements you have with the Leshe Salt Company 
to obtain that bittern ? A. No, I domnoie 

Q. Your company has, does it not, an agrec- 
ment whereby you take all the bitter produced by 
the Leslie Salt Company ? 

A. I donot know exactly what that agreement is. 

Q. As I understand it now, you have down there 
being furnished to you more bittern than you need 
in your overall operation, isn’t that a fact? 

A. No, I would not say that is true. I believe 
I stated yesterday that we have more magnesia 
values in the bitter than we need. However, we 
do process all the bittern and make gypsum, all the 
gypsum that we can. Every batch of bittern goes 
through our plant and gypsum is produced from it. 

Q. But up to recent date you were endeavoring 
to produce down at your plant all the magnesia 
products that you could produce, weren't you ? 

A. Oh, we probably were producing back im 
1941 or thereabouts—I guess we were using all the 
magnesium values in the bittern. 

Q. Iam asking now if it is not a fact that up to 
and including 1945 you were endeavoring to pro- 
duce all the magnesia that [841] your plant had a 
capacity to produce. 

A. Well, I do not think that we were using all 
the magnesia in the bittern at that time. 
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Q. That was not the question. You were en- 
deavoring, were you not, in vour operation down 
at the plant there to turn out, produce all the mag- 
nesia products that the plant was capable of pro- 
ducing, at least up to and including 1945? 

A. J would not say that that was so. It depends 
on our sale of magnesia. IT do not know exactly 
what that is. 

Q. Oh, vour degree of production, then, depends 
upon your sales outlets at the particular time, is 
iat sow eeiicce! presi: 

@. You knew that durme the wartime there was 
an unhmited demand for magnesia products and 
that the War Department was asking vou folks 
to step up your production, don’t you? 

A. Certain products, yes. 

Q. And that was one of the reasons why you 
started using dolomite to increase vour magnesia 
output, wasn't it? 

A. We did increase it, but whether we increased 
it to the maximum capacity of the plant IT am not in 
a position to say. 

Q. You just don’t know. That is all. 


Redirect: Examination 
By Mr. Rosenberg: 

Q. Mr. Melhase, do you know this: In the year 
1943 did the Westvaco plant at Newark process all 
the bittern that it obtained from the Leslie Salt 
Company ? [842] 

A. We have always processed all the bittern that 
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we could obtain from the Leslie Salt Company, ves. 

Myr. Rosenberg: That is all. 

Mr. Bennett: One moment, and then JI will be 
through. 

Recross-Examination 
iets. Bennett: 

Q. How long were you associated with Mr. Stan- 
ley Barrows when he was president of the Califor- 
nia Chemical Corporation ? 

A. Oh, I believe I have known Mr. Barrows 
since about the time I went to work for the com- 
pany in 1933. 

Q. And you had frequent contacts down there 
with him at that time? 

A. No, I would not say that [ had frequent con- 
tacts. 

Q. He was in charge of the whole management 
of the California Chemical Corporation, however, 
was he not? A. He was president of it. 

Q. Iam going to direct your attention to a state- 
ment that Mir. Barrows made in lis deposition on 
October 25, 1947, reading at the bottom of page 31, 
line 20: 

““Q@. Are you familiar with the chemical proc- 
ess involved in the making of these products: mag- 
nesium oxide, and bromine, and ethylene-dibromide 
and gypsum ? 

‘“A. Not the chemical processes; just in a gen- 
eral way. 

*“@. And do you know whether sulphuric acid 
is used 1n the manufacture of those products? [848 
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“A. Yes, I know we buy lots of it: we have for 
vears bought sulphuric acid. 

*“@. And that sulphuric acid is necessary in the 
process of manufacturing these products, such as 
maeneshun oxide and bromine ? 

"A. Yes, and on the gvpsum also; it 1s used in 
the whole process.”’ 

ldo you agree with that statement by Mr. Bar- 
rows ¢ 

A. No, I do not beheve that I do from a tech- 
nical standpoint. 

Q@. Gne other question and then IT am through. 
You stated yesterday vou were now furmishing a 
composite weekly sample of the evpsum to Pacific. 
State, please, how long that has been carried out, 
that is, how long have you been furnishing a weekly 
sample ? 

A. I do not actually recall. For the last vear 
or tevo, | think. 

Q. Prior to that what sort of samples did you 
furnish ? 

A. I do not know whether they were daily sam- 
ples or car samples or just exactly what they were. 

Q. They were car samples, weren't they, Mr. 
Melhase ?¢ 

aA. can't say definitely. | have never paid 
an awful Jot of attention to the samples that were 
furnished Pacific Portland. 

@. You just do not remember that? 

A. Merely what they requested, [ presunie. 
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Q. That was a minor part of your responsibili- 


ties? [844] nee lhatas meht. 
Q. And you just did not pay much attention to 
that, is that correct ? A. That is ‘comrect: 


Q@. This plan that you now have of taking and 
furnishing a composite weekly sample of your 
week's production 1s something that has just been 
started by the company in the last year, isn’t it? 

A. I eouldn’t say how long that has been going 
on. 

Q. You said a while ago 

A. Recently, yes, the last year or two. 

Mr. Bennett: That is all. 

The Court: Step down. 


STANLEY H. BARROWS 


called as a witness on behalf of the defendant, and 
having been previously duly sworn, testified as fol- 
lows: 

Cross-Examination (Continued) 


By Myr. Bennett: 

Q. Mr. Barrows, yesterday in your testimony 
you stated that after you had submitted to Mr. Col- 
ton your letter of September 18, 1936, and the en- 
closed draft of the proposed agreement, that several 
discussions were had, and you said one phase of 
this discussion was with reference to the cancela- 
tion clause. You recall when your deposition was 
taken on October 25, 1947, don’t you’? [845] 

Exeme yy €S: 
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Q. At that time you were asked, were you not, 
to relate the conversations you had had with Mr. 
Colton with reference to this matter of prices and 
costs? Do you recall that ? 

A. Ina general way, yes. 

Q. You also recall that in your deposition in that 
connection you did not say anything about any dis- 
cussion having to do with the cancelation clause, 
did vou? 

A. I do not reeall. I think the deposition would 
show that. 

Q. I am going to ask you to read, Mi. Barrows, 
begmning at page 24, line 2, down to and including 
all of page 24 and 25. 

A. This part about the loss of those memoran- 
dum papers is as far as you want me to go on 26? 
Q. No, I only wanted you to read 24 and 25. 

x. I howe read) 24 amd 25. 

Q. J will ask you whether this testimony was 
not given on your deposition, questions asked and 
answers given: 

~Q. Well’ sit hetagie* 
back to June 5 and September 18, 1936— ‘vou were 
proposing that any merease in price by reason of 
any increase in cost should be linuted to those in- 


you were retervmeg 


creases in direct costs such as labor, supplies and/or 
materials and fuel? Wasn't that so? 

“A. I wouldn't think so, Gene. It is a starting 
point. 

“@. Well, did you have 


= 
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“A. And I know we had a lot of talks on that 
afterward. [846] 

““¢). Well, did you have any—withdraw that. 

What talks did you have afterward, and with 
whom, concerning that ? 

‘fA. Mr. Colton and myself talked on numerous 
occasions. 

““@. You mean after 

“A. After this preliminary draft. 

““Q. Of September 18th? A. Yes. 

““@. And what was said concerning that? 

‘fA. I couldn’t answer that. 

““(. You have no recollection ? 

“A. No. I know that we talked on a lot of 
points, because this final contract, IT believe, would 
show that we didn’t follow this. 

“Q@. You don’t recall anything specifically said 


by you-—— 

‘“A. IT can remember discussing the cost matter, 
I can remember discussing this amount clause, how 
much they were to get, you know; [ can remember 
discussing in a general way chemical specifications 
to this extent: He said, ‘‘ Well, what are your chem- 
ical specifications ?’’ I said, ‘*1] don’t know a darned 
thing about chemicals,’’ I said, ‘*You pick a man 
who attends to those things from your organiza- 
tion and I will designate a man from the Cali- 
fornia organization and let them determme what 
your chemical specifications should be.’”’ We did 
put in quite a lot of words in arriving at that point, 
but what the words were I couldn’t tell. 
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Q. But vou don’t have any recollection of any 
specific [847] discussions with Mr. Colton or anyone 
else connected with or representing the Pacific Port- 
land Cement Company with reference to the nature 
or type of costs that would be such as to entitle 
you to an increase in price ? 

A. Well, what would entitle us to an merease 
was what we would finally decide upon, and we did 
talk that thing out and it took quite a long time, 
and that is what resulted in their finally changing 
the thing to just ‘cost of production.” My thought 
was to ‘leave it to the accountants, what cost of 
production is.’ 

“*Q@. Do you recall anything specifically that 
Ma. Colton said with reference to that? 

“AL No. 

““Q. Do you recall anything specifically that you 
said, other than ‘leave it to the accountants, what 
the cost of production is’? 

“A. That is my final remembrance.” 

Now, has your recollection changed as to these 
discussions, Mr. Barrows, by reason of any new 
facts, Memoranda, documents or other things that 
have come to your notice or attention since your 
deposition was taken this past October? 

A. Not from any—— 

My. Rosenberg: Just a moment, Mr. Barrows. 
Mr. Bennett, you do not want the witness to under- 
stand that you have read to him all of the depo- 
sition pertaining to the discussion of that subject 
with Mr. Colton, do you? [848] 
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Mr. Bennett: Well, no. The deposition is full of 
other discussions about other matters. 

Mr. Rosenberg: No, the same matter. Read from 
page 21, line 1. 

Mr. Bennett: I will be glad to go back to that 
early part if you wish, counsel. [ thought I would 
save time under the admonition of the Court and 
get things moving faster. 

The Court: Do anything but try the Court. Pro- 
ceed. 

My. Bennett: I am sorry, Your Honor. I meant 
no reflection. 

The Court: Ihave been about so long, no matter 
what happened, it would not disturb me. 

Mr. Bennett: As counsel has asked, I will read 
—you want me to start where ? 

Mr. Rosenberg: As long as the Court does not 
understand, or the witness does not understand you 
have purported to read from his deposition every- 
thing he said about the discussion with Mi. Colton 
on the subject of cost of production. 

Mr. Bennett: I will go back. Where do you 
consider it starts ? 

The Court: Page 21, he said. 

My. Bennett: What part? It starts with an an- 
swer. We would have to read back at the bottom 
of page 20, I presume: 

“Mr. Bennett: Q. Will you state what that 
bone of contention was? [849] 

“A. Well, it is pretty hard to remember, but 
I do recall this: In one ease, in one of the drafts 
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they submitted—well, I don’t even know what you 
have in your file. You may have that. If I could 
see it, I could tell better, but we got to discussing 
what would be costs. I didn’t want to limit it to 
the first items that we had outlined, because we 
got to figuring that we were going to have to put 
up the plant to make this gypsum. At first we 
thought we could put in a dimer and then latex it 
transpired we would have to put up a plant and put 
im equipment, and Colton put in a paragraph that 
the production costs—we were to have the right to 


decrease—keep records of the costs of production im 
form satisfactory to Pacific, and I said, **No, we 
can’t do that, because I don't know what * form sat- 
isfactory to Pacific?’ might mean. It might mean 
anything.”’ And then I suggested, | countered with 
a ‘‘form in keeping with good accounting prac- 
tice’ —accepted practice, and | left that note with 
Wilhams, and I think 
to remember these things ten years ago, but I think 


again it is awfully hard 


they said, ‘*Well, we will just put in ‘cost of pro- 
duction” and that will cover it. It is too involved 
to try to outline what every cost of production is.” 
This is my recollection.” 

Mi. Rosenberg: J think that covers it. 

My. Bennett: hat is preliminary, Your Honor, 
to the further specific examimation which I di- 
rected and which I first [850] read to the witness, 
and m which he said it was his suggestion to put 
in cost of production. Leave it to the accountants. 

Q. Your testimony, including the questions asked 
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and the answers given, was had on the 17th day 
of October of this year when you were a witness, 
Mr. Barrows? 

A. If itis im there. I do not remember the date. 
I would have to check it. 

Q. You have just read it, have you not? 

Eee ucs. 

Q. And you gave that testimony at that time? 

A. ‘That is correct. 

Q. Since that date have you located any rec- 
ords, papers or documents that contain any infor- 
mation or memoranda as to what was said between 
you and Mr. Colton with reference to this contract ? 

A. No, I have not. However, when this deposi- 
tion was taken that letter of June 18, that form of 
contract submitted on September such and such 
a date— I guess it was June 5 and September 
18—— 

Q. You are referring now to your letter of 
June 5? 

A. Yes, which was shown to me as you were 
questioning me. 

Q. And your letter of June 18? 

A. And the final contract was the tirst time I 
had looked at them for a long time, and it is pretty 
hard to remember out of [851] a clear sky just 
what you said. In other words, if that had been 
correctly answered, I would say we discussed every 
paragraph in that contract. 

Q. As a matter of fact you did? 

A. Back and forth during that period, so that 
would cover every paragraph. 
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Q. You discussed almost every paragraph ? 

A. Yes, we did, including all of these things we 
have talked about. 

Q. You even changed the base of comparison o1, 
vather, discussed changes in the basis of raises. 
Originally you had proposed that any increase in 
cost would be an increase over the cost of the 
base period ? 

A. Well, I do not not remember that, but what- 
ever is in the contract we did discuss and whipped 
Te ON 

Q. but at the time your deposition was taken 
the great bone of contention was Pacitic’s or Col- 
ton’s suggested request that you keep your books 
of account in a form satisfactory to Pacific, wasn’t 
that it? 

A. No, I would not say that that was the great 
bone of contention. The bone of contention was 
how we would arrive at cost of production. During 
that period, if I may deviate shghtly, our process 
in making contracts was to get first a rough draft, 
such as we submitted on the 18th, which goes to 
Colton. Then a copy of that goes to our different 
departments: [852] our accounting department, our 
sales department, and I asked for suggestions how 
the different clauses could be more properly or 
more advantageously written, and our accounting 
department might have come back—as I say, I can’t 
remember twelve years—but they might have come 
back and called my attention, *‘Over the long pe- 
yiod of the contract you are not covering costs; 


=I 
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that can be very troublesome.’’ And so that is the 
bone of contention. That is what brought up the 
COSt. 

Q. There was a bone of contention that Pacific 
suggested you keep your books in a form satisfac- 
tory to them? 

A. That is right, that was about the third or 
fourth draft—the third draft, let us say. 

@. You objected to that? A. Sure. 

Q. But you can’t recall now on June 5, 1936, 
when you first made the proposal to Pacific, all 
that you were concerned in a price protection clause 
was advances in labor, materials and power. 

A. JI vemember that those were the items that 
were mentioned. 

Q@. Within a few months later, in September 
when you wrote your letter of September 18 and 
submitted a proposed draft, the contract that had 
been prepared by your lawyer 

A. That is right. 

Q. Again, all that you were proposing was price 
protection against increases of the direct cost of 
labor, and so forth? [853] 

A. That is right, used as a starting point, how- 
ever. That does not mean a final 

Q. You talked to your department heads and 
other people between June 5, 1936, and September 
18, 1936, hadn’t you, Mr. Barrows? 

A. Not in regard to the contract. That first con- 
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tract that you see, September 18, is the copy that 
would go out to the different department heads 
and then they would come back and make sugges- 
tions. 

Q. As 1 understand it, then, your view, or at 
least what you were contending with Colton, ac- 
cording to your final recollection, was any actual 
increase in the cost of production or the cost of 
manufacture of this byproduct gypsum would be 
left to the accountants to determine; is that what 
you had in mind? 

A. I would think that is essentially correct, fol- 
lowing accepted accounting practice. 

Mr. Bennett: Thank you, Mr. Barrows. ‘That is 
all. 

Mr. Rosenberg: No further questions. 

The Court: You may step down. [854] 


DAVID WATT, 

ealled as a witness on behalf of defendant; sworn. 

The Clerk: Will you state your name to the 
court ? 

A. David Watt. 

Direct Examination 

by Mi. Rosenberg: 

Q. Mr. Watt, where do you reside? 

A. Hayward, California. 

@. by whom are you employed? 

A. Westvaco Chlorine Products Company. 
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QO” In what capacity? A. Office manager. 
Q@. How long have you been in the employ of 
that company ? A. Since August 1loag 


Q. In what capacity were you first employed? 

A. As an accountant. 

Q. How long did you continue in that capacity ? 

A. Until 1941. 

Q. What duties did you take up in 1941; did you 
become office manager? 

A. No; assistant office manager. 

@. When did you become office manager? 

A. I became acting office manager in October, 
1944, and was named office manager in January, 
1945. 

@. What are your duties as office manager? 

A. General supervision of the accounting . de- 
partment. [859 | 

Q. What training and experience have you had 
in the accounting field? 

A. Well, prior to coming to this country I was 
an accountant and auditor in Africa for ten years. 
I came to this country in 1929 and was employed 
by the New York Telephone Company. In 1931 I 
came to California, and worked for Arthur An- 
derson & Company, certified public accountants, 
Eugene Berger & Company, certified public ac- 
eountants. I also worked for Elliot Nugent, actor 
and director at Metro-Goldwyn-Mayer, the Electo- 
graph Service Company. In 1933 I went to work 
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for American Potash & Chemical Company, Trona, 

Cahfornia. In 1937 I started working for Westvaco. 
Q. What education have you had in account- 


ing ? 
A. Well, I was educated in Scotland, at Skerry’s 
College. 


Q. Other than your accounting work and edu- 
cation, what experience have you had in cost ac- 
counting, other than your experience with Westvaco 
Chlorine Company ? 

A. I had some experience in Africa, but most of 
my cost experience has been with Westvaco. 

Q. Have you brought with you your work sheets 
on these moisture credits? A. Yes. 

Mr. Rosenberg: At this time 1 would lke to 
offer in evidence, if the Court please, Exhibit H 
that was offered for identification. I wanted to 
compare it with the original. [856] There appears 
to be some typographical errors in there, but the 
same appear in the origmal, so apparently that is 
a true copy. 

The Court: It will be admitted and marked, sub- 
ject to any corrections you wish to make. 

(Thereupon Defendant’s Exhibit H lor 
Identification was admitted and marked in evi- 
dence.) 
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DEFENDANT’S EXHIBIT H 
California Chemical Company 
Mills Tower, 220 Bush Street 
San Francisco 
September 18, 1936. 

Mr. J. H. Colton, Vice-President 

In Charge of Operations 

Pacific Portland Cement Company 

111 Sutter Street 

San Francisco 

Dear Mr. Colton: 

Enclosed herewith you will find copy of our first 
attempt to outline conditions in the proposed con- 
tract between our respective organizations, cover- 
ing shell lime and gypsum. 

I am leaving for the East the last of this month 
and should like, if possible, to get contract in final 
form and executed prior to my departure. I will be 
tied up on Wednesday and accordingly if you can 
get the matter in shape fox discussion on either 
Monday or Tuesday, I can arrange to meet you on 
either of those days. 

Will you, therefore, please telephone me when 
you are able to meet with me to further discuss 
conditions therein. 

Very truly yours, 
CALIFORNIA CHEMICAL 
COMPANY, 
By /s/ STANLEY H. BARROWS. 
SHB:P encl. Dictated but not read. 
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This Agreement, made and entered into this .... 
diy OL... 7 , 1936, by and between Pacific 
Portland Cement Company, a California corpo- 
ration, (hereinafter called ** Pacific’) party of the 
first part, and California Chemical Company, a Del- 
aware corporation, (hereinafter called **Calitor- 
nia’’) party of the second part, 

Witnesseth : 

Whereas, California uses certain oyster shell in 
the operation of its business; and 

Whereas, California further contemplates erec- 
tion of a plant located on Canal Head, at Newark, 
California, to manufacture magnesium oxide and 
other products by reacting calcined oyster shell and 
magnesium chloride, and as a result of said opera- 
tions would also produce gypsum and calcined quick- 
lime; and 

Whereas, Pacific is desirous of selling oyster shell 
to California from certain deposits of oyster shell 
owned or controlled by said Pacific on the Bay of 
San Trancisco; and 

Whereas, Pacific is further desirous of pur- 
chasing from California certain parts of the gyp- 
sum and quicklime as and when the same is man- 
ufactured by California in the plant which, as is 
heremabove set out, California contemplates erect- 
ing at Newark, California: 

Now, ‘Therefore, the parties hereto in consid- 
eration of the promises and covenants of the other 
herein contamed, mutually promise and agree as fol- 
lows, to-wit: 
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1. That Pacific hereby grants to, and Califor- 
nia shall have the right for the period of thirty 
(30) years commencing on the Ist day of January, 
1937, and ending on the 3lst day of December, 
1966, at its own cost and expense, to enter upon, 
dredge for and remove from beds owned or con- 
trolled by Pacific situate on the Bay of San Fran- 
cisco at such points or places on said beds as may 
be agreed upon by the parties hereto, all suitable 
oyster shell required by California in the operation 
of its plants situate in the State of California. 
In this connection it is understood and agreed 
that as California requires a certain type and 
quality of shell for its operations, that all dredg- 
ing operations shall be at points or places on said 
oyster beds owned, leased or controlled by Pacific 
as will furnish or produce oyster shell suitable for 
the uses and operations of California, it being fur- 
ther understood that California shall be the sole 
judge as to the suitability for its uses and opera- 
tions of all shell dredged, and in case no shell suit- 
able for the uses and operations of California can 
be obtained from such beds, owned or controlled by 
Pacific, then and in that case this agreement shall 
be null and void upon California notifying Pacific 
in writing that oyster shell suitable for its pur- 
poses and operations cannot be obtained from the 
beds hereimabove referred to owned, leased or con- 
trolled by Pacific. 

2. California agrees to pay to the order of Pa- 
cific at its office in the City and County of San 
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Francisco, for all oyster shell removed from its 
properties, the following sums: 

(a) odc¢ for each cubic yard of clean washed 
shell, dredged and removed by California from 
beds owned, leased or controlled by Pacific, situate 
in Alameda County. 

(b) 20c¢ per ton for each ton of washed shell, 
figured on a dry basis, dredged and removed by 
California from beds owned, leased or controlled by 
Pacific, situate south of Dumbarton, California. 
The method of determining quantities so dredged 
and removed by California shall be mutually agreed 
upon hereafter by the parties hereto, and said 
methods so agreed upon shall be made a part of 
the within agreement. All payments provided for 
herein shall be made by California on the loth day 
of each month for the quantities dredged and re- 
moved by California during the preceding calendar 
month. 

it is further expressly understood and agreed by 
and between the parties hereto that commencing 
with the Ist day of January, 1937, said California 
shall dredge and remove from the points or places 
agreed upon and designated by the parties hereto, 
all oyster shell consumed, sold ox otherwise used 
by Cahfornia m its operations during the term 
of this agreement, and further agrees to pay for 
said shell at the rates and in the manner hereinbe- 
fore set out. In case California should, during any 
year or years of this agreement, dredge and remove 
less than $1800.00 worth of shell m accordance 
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with the prices hereiabove set out, then California 
agrees on the 15th day of January after said year 
or yeais, to pay to Pacific the diiference between 
the amount of sheil removed, during said year or 
years, and the sum of $1800.00. 

California agrees that at the time of making 
payments tor said oyster shell, it will deliver to 
Pacific full, true and correct statemnents of the 
account showing the amount of vyster shell removed 
from the properties of Pacific during the preceding 
month in accordance with the method of measutre- 
ment agreed upon by the parties hereto. It is agreed 
that Pacitic shall have at all reasonable times access 
to the books and accounts of said California re- 
lating to the amount of oyster shell removed from 
the properties of Pacific. 

3. tn case oyster shell suitable for the uses and 
operations of California cannot be obtained from 
the properties or oyster beds owned, leased or 
controlled by Pacific situate in Alameda County 
or south of Dumbarton, California, and suitable 
shell for the uses and operations of California can 
be obtained o1 produced from oyster beds owned, 
leased or controlled by Pacific situate in other 
parts of the Bay of San Francisco, then California 
shall have the option, if it so desires, to dredge 
for and remove oyster shell from said other prop- 
erties or oyster beds owned, leased or controlled by 
Pacific situate in other parts of the Bay of San 
I’vancisco. In case said California should dredge 
and remove oyster shell for such other properties 
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of Pacific as hereinabove set out, California agrees 
to pay to Waciticge...c¢ for each cubic yagdieae 
washed shell so dredged and removed from said 
properties, said payment to be made at the times 
and in the manner hereinabove set out, it being 
understood, however, that the dredging of said 
other properties owned, leased or controlled by Pa- 
cific heremabove referred to shall be at points or 
places designated by Pacific. 

4. It and when California should erect the plant 
hereinbefore refezred to on its properties situate 
on Canal Head, at Newark, California, and may 
produce in said plant gypsum or calcined lime, it 
is hereby agreed that California will sell, and Pa- 
cific agrees to buy from California, all gypsum 
produced by California during each year of the 
term of this agreement in excess of 3,000 tons 
per year, which California shall have the right to 
retain and to be disposed of in the manner hevein- 
after provided, but in no event shall the amount of 
gypsum agreed to be sold and purchased, as pro- 
vided by this paragraph, exceed 20,000 tons per 
year. 

Pacific agrees to pay to the order of California, 
at its office in the City and County of San Fran- 
cisco, for all gypsum sold to Pacific by California, 
the following sum: 

$2.80 for each ton of gypsum loaded in bulk on 
ears at the Newark plant of California, said pay- 
ment to be made on the 15th day of each month 
for the quantity shipped to Pacific during the pre- 
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ceding calendar month. Pacific agrees that it will 
accept from California all gypsum produced by 
California during each month of the term of this 
agreement in excess of 250 tons per month, but in 
no event to exceed the amount of 20,000 tons per 
month; but in this connection it is agreed that 
on the first day of each month California will 
advise Pacific of the amount of gypsum which it 
contemplates producing during said month, and 
Pacific agrees to accept delivery of said amount 
by the end of the succeeding calendar month, sub- 
ject, however, to the condition that Pacific shall not 
be required to accept more than 20,000 tons of gyp- 
sum in any year. 

It is further agreed that California shall have 
the right to sell to persons or corporations other 
than Pacific up to 3,000 tons of gypsum per year 
for chemical, pharmaceutical and/or certain other 
scientific or mdustrial purposes, it being agreed, 
however, that California will not sell any of the 
gypsum produced in the plants heremabove re- 
ferred to for plaster, agricultural or building pur- 
poses. 

5. If California should produce calcined lime 
in said plants hereinabove referred to from shell 
obtained and purchased from Pacific, California 
agrees to sell to Pacific during each year of the 
term of this agreement up to 9,000 tons of cal- 
cined lime produced in said plants, provided Pa- 
cific will agree to purchase from California a des- 
ignated amount of tons of calcined lime each year 
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for a period of years satisfactory to California, and 
which said agreement shall be entered into in writ- 
ing and made a part of this agreement. 

Pacific agrees to pay to the order of Califormia, 
at its office in the City and County of San Fran- 
cisco, for all calcined lime sold to Pacific by Cali- 
fornia, the following sums: $6.50 per ton for bulk 
quicklime loaded on cars at the Newark plant of 
California; $8.50 per ton for all hydrated lime m 
four-ply paper bags, loaded on cars at the New- 
ark plant of California; said payments for said lime 
to hewnade Ol tices. -. . day of each month for 
the quantity shipped to Pacific during the preced- 
ing calendar month. 

Pacitic agrees that 1t will give California at least 
thirty (30) days notice of the amount of bulk quick- 
hme or hydrated lime that it will require for the 
succeeding calendar month, but im no event shall 
California be required to deliver more than 750 
tons of calcined lime m any one month. It is 
hereby agreed by and between the parties hercto 
that Pacific will not use or sell calcined Line for 
industrial or chemical purposes, and that Califor- 
nia shall have the mght to continue to sell quick 
or hydvated lime for industrial and chemical pur- 
poses as at present, 1t being understood, however, 
that Califorma will not sell or use quick or hy- 
drated liane for construction or agricultural pur- 
poses, other than insecticides. 

6. ‘he prices hereinabove stipulated to be paid 
by Pacific for gypsum, quicklime and hydrated me 
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are based upon the average direct cost to California 
to produce the materials covered by this agreement 
during the first year’s operation of the contemplated 
new plant proposed to be erected at Canal Head, 
Newark, California, and it is therefore understood 
and agreed that in the event of price advances and 
labor, transportation, fuel or supphes resulting in 
an increase of 5% or more in cost above the first 
year’s average direct cost hereinabove referred to, 
f.o.b. cars shipping point, then and im that event 
California shall have the right to increase the price 
to Pacific to the extent of the increase above the 
said average direct production cost for hme or gyp- 
sum. 

7. It is further understood and agreed that as 
California is at present selling oyster shell for in- 
dustrial, poultry and agricultural purposes, it shall 
have the right to continue to sell oyster shell for 
said purposes, and shall have the right to use shell 
purchased from Pacific for said purposes and uses ; 
and in this connection it is understood and agreed 
that certain agreements exist between California 
and American Smelting & Refining Company for 
the sale and purchase of oyster shell to be used by 
said American Smelting & Refining Company 11 
its plant at Selby, California, and that therefore 
California shall have the right to deliver and sell 
to said American Smelting & Refinmg Company 
oyster shell purchased and received by California 
from Pacific. 
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5. dn the event that any of the provisions herein 
contained, or any practice or action herein provided 
for would be in violation of any law or laws of any 
State, or of the United States with respect to re- 
straints or trade or otherwise, then to that extent 
said provisions of this agreement shall be deemed 
to be of nu force or effect whatsoever, and there 
shall be no obligation in such event upon either of 
the parties hereto to abide by or conform to said 
provision of this agreement. 

9. California further agrees that during the 
term hereof all dredging operations conducted by 
California shall be done in a good and workman- 
like manner, and at the sole cost, charge and ex- 
pense of California without cost, expense or liabil- 
ity whatsoever to Pacific, and California covenants 
and agrees to indemnify and hold harmless Pacific 
from any and all costs, lability, charges and ex- 
penses 1n any manner incurred by it in the perform- 
ance of this agreement, and California further 
agrees that it will comply with all the rules and 
regulations of the United States or of the State 
of California covering said dredging, and further 
agrees to comply with all the rules and regulations 
required by the so-called Workiman’s Compensation 
laws and the so-called Accident Commission of the 
State of Califoria, and agrees to fully indemnify 
and save harmless Pacific from any loss, liability, 
damage or obligation on account of any injury to 
any employee of said California engaged im said 
dredging. 
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10. It is further agreed that California shall not 
be hable for any failure to make deliveries here- 
under if such failure results from prevention or in- 
terference by exercise of governmental authority, 
acts of God, floods, embargo, war, civil uprisings, 
fire, strikes, lockouts, or any other causes beyond 
the reasonable control of California. Further, such 
failure shall in no way attect the obligations of the 
parties hereto under this agreement, except as to 
such orders which are not filled owing to such pre- 
vention or interference. If delay in fulfilling the 
same continues for more than thirty (30) days, then 
Pacific may procure its requirements elsewhere 
until California is ready to assume deliveries. 

Jl. It is further agreed by the parties hereto 
that they will not, directly or indivectly, void their 
obligation hereunder by conducting thei said busi- 
ness through a subsidiary or any affilated corpo- 
ration, or any corporation controlled, directly or 
indirectly, by either of them, their officers, directors 
or stockholders, or the relatives of any of them, 
and further agree that in the event that there is a 
transference through said subsidiary or corporation 
or person, that such corporation or person will 
comply with all the terms and conditions hereof as 
if a signatory party hereto. 

12. It is further understood and agreed that 
California shall have the right to cancel this agree- 
ment at any time upon giving written notice to 
Pacific of its intention so to do, by delivering such 
written notice to said Pacific at least one (1) year 
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prior to the date of cancellation. The said cancel- 
lation shall not become effective unless and until 
one (1) year’s notice has been given, and during 
said year California shall have the right to con- 
tinue to operate under this agreement. 

13. It is further understood and agreed that any 
notice, order, demand or communication under or in 
connection with this agreement may be served upon 
California by personal service, or by mailing the 
same by registered mail in the United States Post 
Office, postage thereon fully prepaid and directed 
to California at 220 Bush Street, San Francisco, 
California, and may Hkewise be served on Pacific 
by personal service, or by mailing the same by reg- 
istered mail in the United States Post Office, post- 
age thereon fully prepaid and directed to Pacific 
at 111 Sutter Street, San Francisco, California. 

Either party may change its address by notifying 
the other party in writing as to such new address 
as either party may desire used, and which same shall 
continue as the addvess of said party until further 
written notice; and it is further agreed that the 
mailing of said notice or notices as herein provided 
shall be a full comphance with the provisions of 
this agreement with respect to the giving of notices. 

i4. This agreement shall bind and inure in favor 
of the parties hereto, their respective successors 
and assigns. 

In Witness Whereof, the said parties hereto have 
caused their corporate names to be hereunto sub- 
scribed and their corporate seals to be hereunto 
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affixed by their respective officers thereunto duly 
authorized the day and year first hereinabove writ- 
etd. 
PACIFIC PORTLAND 
CEMENT COMPANY, 


IVR ee Seto. oe 
IBN Ss Pree cS 8 
CALIFORNIA CHEMICAL 
COMPANY, 
LS Vay oe has bk oe 
DE ce oo os a 


Q. (By Mr. Rosenberg): Mr. Watt, have you 
prepared a statement from the records of the West- 
vaco Chlorine Products Company showing the de- 
ductions taken by Pacific Portland Cement Com- 
pany pursuant to paragraph 5 of the contract ? 

A. Yes. This is the statement. 

Mr. Bennett: Now, can’t we reach it in a better 
way, Counsel? To shorten time, | am anxious to 
do that, but you objected to our witnesses con- 
stiuing the contract, and I would necessarily have 
to interpose an objection here, not knowing what 
testimony will be given. 

Mr. Rosenberg: I said deductions by Pacific 
Portland Cement Company pursuant to the con- 
tract. 

My. Bennett: I am sorry. Go ahead. 

Mr. Rosenberg: Can’t we stipulate to— 

Mr. Bennett: Yes. if I can stipulate to any- 
thing to save time I will be glad to do it. 


I 
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My. Rosenberg: Let me offer a stipulation and 
see if you can agree with it: That from the incep- 
tion of this contract [857] and up to the present 
time as shipments of gypsum have been received 
by Pacific Portland Cement Company, the Pacific 
Portland Cement Company apparently has made 
tests of the shipments in their laboratory and then 
based upon their analyses in making remittances to 
Westvaco Chlorine Products Company, they have 
deducted from the invoice, taken such deductions 
as they feel they are justitied in taking pursuant 
to paragraph 5 of the agreement, and that im mak- 
ing such deductions Pacific Portland Cement Com- 
pany has taken a eredit of 10 cents per ton and 
a fractional part thereof for each per cent—strike 
that where I said ‘tin making such deductions’’— 
that in taking such deduction 

The Court: May 1 make a suggestion? IL will 
take a recess for a few minutes. You can indicate 
what you expect to prove and let the other side 


know it, and probably you can save some time. 
(Recess. ) 

Mi. Rosenberg: Your Honor please, paragraph 
o of the agreement provides in substance that in the 
event that the gypsum delivered under the contract 
shall nut be within 2 per cent in gypsum content 
of the chemical analysis set forth as Exhibit A of 
the contract, then Pacific shall have the option 
either tu refuse to accept and pay for the gypsum, 
or it may accept the gypsum and pay therefor 10 
cents per ton less than the price provided for in the 
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contract for each per [898] cent, which the gyp- 
sum falls below the chemical analysis. 

Now, the chemical analysis provides for 97.51 
gypsum content, and I think that the parties are 
agreed now that unless the gypsum content falls 
below that 2 per cent tolerance, or 95.51 per cent, 
no deductions are permissible under this paragraph. 

Mr. Bennett: Yes, your Honor. I have stated 
that before, and that is our position now and in 
the future. 

Myr. Rosenberg: It is the position of the defend- 
ant that if the gypsum content falls below 95.51 
per cent that Pacific nevertheless is permitted to 
deduct 10 cents per ton for each full per cent that 
it falls below 97.51 per cent under the wording of 
the contract, that if it does so fall below 95.51 per 
cent that Pacific shall pay therefor 10 cents per ton 
less than the price provided for in the contract for 
each per cent which it falls below that percentage; 
Pacific, on the other hand, contends that if the 
gyysum content falls below 95.51 per cent then Pa- 
cific is entitled to a credit of 10 cents per ton, or 
fractional part thereof for each per cent or frac- 
tional per cent that the gypsum content is less than 
97.51 per cent. That is right? 

Mr. Bennett: That is correct. 

Mr. Rosenberg: Now, I believe that we can 
stipulate that defendant, and 1 might say prelimi- 
narily that there is some difference between the 
parties by reason of the fact that the analyses of 
the gypsum which are made, or which have been 
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made by Westvaco at its laboratory at Newark do 
not agree in all cases with the analyses made by 
Pacific at its Redwood plant,— [859] is that where 
they are made? 

Mr) Dentiett aay comttat 1S Correct. 

My. Rosenberg: At its laboratory in the Red- 
wood City plant, and, furthermore, as I say, there 
is a further difference by reason of these frac- 
tional amounts and it is admitted by Pacific that 
they have, as they state, through error taken cer- 
tain deductions by reason of the 2 per cent toler- 
ance and they tendered a check for $589—— 

Mr. Kaapcke: $539.24. 

Mr. Rosenberg: $539.24, which was not accepted 
for the reasons which have previously been stated. 

I think we can stipulate to this, that according 
to the analyses of the gypsum made by Westvaco 
at Newark and not allowing any fractional per cent 
deductions, the records of Westvaco Chlorine Prod- 
ucts Company show that for the period from De- 
cember, 1940, to August, 1944, Pacific has taken 
deductions in the swm of $514.91 in excess of those 
which they would be entitled to if the chemical 
analyses made by Westvaco are correct, and if we 
are correct in our interpretation of the contract 
that only full percentage deductions are permissible, 
and on the same basis for the period from Septem- 
ber 25, 1944, to October 23, 1946, that Pacific has 
taken deductions of $1653.20 in excess of what they 
would be entitled to according to our analyses, that 
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is, Westvacos analyses and Westvaco’s interpre- 
tation of the contract. In other words, I think I 
can [860] state for those same periods Pacific ad- 


mits that it owes 
Mr. Kaapeke: $539.24. 
Mr. Rosenberg: On account of 
Mr. Kaapcke: Inadvertence in not allowing tol- 


erance mm certain cases. 

Mr. Rosenberg: Yes. Is there something you 
would like to add to that? 

Mr. Kaapcke: Just a couple of sentences, I 
think. Your Honor, I would lke to suggest to 
you and to Mr. Rosenberg that that stipulation is 
acceptable to us if it be modified by the addition 
of two further facts, and I think, Mr. Rosenberg, 
that you won’t have any difficulty in agreeing on 
it. First, the tests made by Pacific at its Redwood 
City laboratory have been tests of samples fur- 
nished by Westvaco, which samples were taken at 
the Westvaco plant. The second supplement would 
be this, that according to Pacifie’s chemical analy- 
ses and if its analyses are correct after allowing 
for the $539.24, which they concede to be due, Pa- 
cific’s records would show that it has paid all sums 
it is obliged to pay under the contract. Is that 
satisfactory to you? 

Mr. Rosenberg: Yes, that is all right. | should 
add that on a payment which Pacific made to 
Westvaco under date of November 10, 1947, they 
took a further credit of $250.28 for shipments made 
during the month of September, 1947, where, ac- 
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cording to their analysis, the gypsum content fell 
[S61] below 95.51 and which amount is computed 
on the basis of fractional per cent, and which de- 
duction, according to our analysis, is likewise not 
justified; in other words, our analysis shows that 
all of those shipments had the gypsum content ex- 
ceeding 95.51, so that is in controversy as well. 

Mr. Kaapcke: That supplementary amount, I 
take it, may be applicable under the stipulation we 
have just entered into. 

Mr. Bennett: Exeept the problem of the 2 per 
cent tolerance is not present in that. 

Myr. Rosenberg: That’s right. I might say this, 
if the Court please, that counsel and I concede that 
the actual amounts of money involved, these are 
the matters that are involved in ow counterclaim— 
are relatively, at least, unimportant. However, they 
involve a phase of the contract which if the parties 
are going to operate under the contract in the fu- 
ture the court is going to have to interpret. In 
other words, the court is going to have to interpret, 
is going to have to say what the contract means, 
whether the analyses made at Newark are to control 
or the analyses made at Redwood City are to con- 
trol, and whether the contract says that the pay- 
ments are to be for each per cent, that means cach 
per cent or fractional per cent, so it is a matter of 
determination or interpretation for the future as 
well as for the purpose of determining the settle- 
ment of the present amount. 

Mr. Bennett: 1 think m that case, your Honor, 
at the [862] risk of prolonging the time factor of 
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this trial that I believe the real and only question 
other than the ultimate determination by the court 
as to whether the defendant is entitled to a credit 
of some $1500 or whether it is entitled to nothing, 
that you are going to determine which laboratory 
was right. 

The Court: How can that be determined ¢ 

My. Bennett: I hope we can save your Honor 
that burden. There is the more important thing 
involved here. If it is possible for us to resolve 
these little differences, differences that arise when- 
ever a contract has a requirement for quality of 
content, that every effort should be made by coun- 
sel and the principals to resolve that matter and 
save this court the time that would be taken in test- 
ing which one of these laboratories is to be be- 
heved, and I hope that before the final submission 
of this case to the court that that determination 
of the actual cents and dollars in this comparatively 
trivial aspect will be resolved by the parties. Your 
Honor will further be called on to interpret the con- 
tract in one particular, in this relatively minor 
aspect, as to whether fractions of deductions are to 
be allowed, but I don’t think we need to take up 
that aspect, we are all of us striving, under your 
Honor’s admonition to get the case submitted as 
quickly as possible so when the trial is over 1 think 
maybe that aspect could be covered by argument 
ov briefed at a [863] Jater juncture. I just want to 
indicate that parties in most instances of contracts 
involving measurements, and so forth, resolve their 
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differences rather than burdening this court with 
sitting for hours and days to try that aspect of 
the matter. [863-a | 

Q. (By Ma. Rosenberg): M1. Watt, you are fa- 
miliar, are you, with the fact that back in 1941 the 
price of gypsum under the contract was increased 
from $2.80 a ton to $2.98 a ton? A. I aim. 

Q. Can you state during what period of time 
Pacific Portland Cement Company paid Westvaco 
at the $2.98 price? 

Mr. Bennett: Isn’t that all in the record by the 
stipulation ? 

The Witness: Up to 1945, some time in 1945. 

Myr. Rosenberg: J think you are right. | think 
the record shows it was until some time in 19-46. 

Mr. Bennett: Subject, of course, to these little 
deductions that were mentioned here, that were gone 
into quite fully by Mr. Flick. 

My. Rosenberg: I think perhaps we can stipu- 
late also, can we, Mr. Bennett, that on October 16, 
1946, Pacific paid Westvaco 

(Discussion between counsel off the record.) 

Mr. Bennett: That is covered. 

Q. (By Mx. Rosenberg): I believe you stated 
that you are the head of the accounting division of 


the Newark plant, are you? 
A. That is correét, yes. 
Q. There has been testimony to the effect that 
the depreciation that is charged to gypsum is com- 
puted on a straight-line basis, is that correct? 
A. That is true. [864] 


